“In an age where Reason 
is God, constitutions or funda- 
mental creeds are always sup- 
posed to be the result of 
rational thought on the part 
of our forebears.”—Arnold, 
The Folklore of Capitalism. 
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Medical Payments Coverage in the Standard 
Automobile Accident Liability Policy ..... 


HE medical payments clause was first 

introduced into the standard automobile 
accident liability policy in the late 1930's. 
Since that time the wording of the clause 
has been changed once with little effect on 
meaning. The history of the clause, as 
interpreted and reported by the courts, is 
short and modern, a phenomenon which 
will be examined below. 


Perhaps the most logical questions to 
ask first are why the clause, making the 
insurer liable for certain payments even 
without any fault on the part of the named 
insured, appeared at all, and why it ap- 
peared in a liability policy. One answer 
to these queries is humanitarian motives. 
There was a felt need that victims of 
automobile accidents should be compen- 
sated in many instances regardless of legal 
fault and more quickly and certainly than 
was possible under a scheme involving 
litigation and proof of negligence. A simi- 
lar notion seemed to underlie much of the 
agitation in the 1930’s for legislation either 
for compulsory insurance or some form of 
automobile accident compensation scheme. 
Possibly a fear of legislation furnished the im- 
petus to add the medical payments coverage. 


The humanitarian angle also arose in 
another respect. Today every state and the 
District of Columbia have some form of 
guest statute, often making it almost im- 
possible for passengers in an automobile to 
collect anything for injury caused by the 
driver. Undoubtedly many automobile 
owners feel a strong moral duty to com- 
pensate their passengers in these instances 
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though there is no legal duty to do so. 
And, of course, the driver frequently mis- 
takenly believes that a legal duty to com- 
pensate does exist. The clause, therefore, 
often satisfied a felt obligation of the 
named insured. 


Another answer is that it was a matter of 
good business for insurance companies to 
offer some such provision in the standard 
liability policy. Litigation in the automo- 
bile accident field is notoriously uncer- 
tain and involves a large element of chance. 
This factor and the prejudice of juries 
against defendants when an insurance com- 
pany is in the picture, furnished a bargain- 
ing weapon which any sophisticated insured 
could use against an insurer to effect a 
higher compromise than would otherwise 
be the case. By removing the possibility of 
litigation from a large area, negotiations 
go more quickly, and more equitable settle- 
ments are reached. Probably each of the 
possibilities mentioned entered into the 
determination to provide the added coverage. 


Possibly the clause was originally in- 
tended to be merely coextensive with a cer- 
tain area in which liability would already 
exist. This would be feasible if the purpose 
of the clause had been merely to avoid the 
possibility of litigation; but from any hum- 
anitarian point of view, it is more likely 
that the intended coverage was greater 
than that of the liability clause. 


A problem in drafting the clause was 
how to exclude the garage mechanic not 
covered by workman’s compensation who 
was injured while repairing the automobile. 


IL J — August. 1952 
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Also not intended to be covered was an 
injury to the home mechanic repairing his 
own automobile. A familiar drafting device 
was used to exclude these. In the standard 
contract under both the bodily injury lia- 
bility coverage and the property damage 
liability coverage the words “use and main- 
tenance” appear. The word “maintenance” 
is intentionally conspicuous by its absence 
from the medical payments clause, and the 
mechanics are effectively excluded. 


But borderline cases still existed. The 
early form of the clause required that the 
injury arise out of the use of the automobile 
by or with the permission of the named 
insured. Anyone familiar with the welter 
of litigation of the term “arising out of” 
found in the ordinary workman’s compen- 


sation statute will understand why, if the 


clause was effectively to lessen litigation, 
the wording was changed to its present, 
broader form. But the case interpreting 
the old clause may still be of help in deter- 
mining “if the automobile is being used by 
the named insured or with his permission,” 
as is required by the present wording of 
the clause. 


In Madden v. Farm Bureau Mutual Auto- 
mobile Insurance Company’ it was held that 
the changing of a flat tire on the highway 
in the middle of a specific journey con- 
stituted activity “arising out of the use of” 
the automobile just as much as “stopping 
to replenish the gasoline or oil, or for the 
change of a traffic light, or to remove ice, 
snow, sleet or mist from the windshield. 
By such acts the journey would not be 
abandoned. Such adjustments are a part 
of the use of the automobile—as much so 
as the manipulation of the mechanism by 
the operator.” In Lokos v. New Amsterdam 
Casualty Company? the court, interpreting 
the old clause, said that “ ‘use’ includes 
necessary repair. While the repair of a 
part of an automobile is ordinarily an act 
of maintenance, the circumstances under 
which the repair was being made in the 
instant case bring the act within the scope 
of the meaning of use. These circum- 
Stances include an emergency stop on the 
highway, an immediate and necessary re- 
pair on the part of the automoble, and an 
intention to proceed with the automobile to 
the point of destination when the condition 
which caused the stop had been removed.” 


No case has yet arisen under the new 
wording, and it cannot be said with any 
degree of certainty that all the dictum of 
the Madden case will be applied to the 


The early clause is as follows: 


To pay to or for each person who 
sustains bodily injury, caused by ac- 
cident, while in or upon, entering or 
alighting from (1) the automobile 
classified as “pleasure and business” 
if the injury arises out of the use 
thereof by or with the permission of 
the Named Insured, or (2) any other 
private passenger automobile with 
respect to the use of which insurance 
is afforded under Insuring Agree- 
ment V of this Policy, if the injury 
arises out of the use thereof and re- 
sults from (a) the operation of the 
said automobile by the Named 
Insured or spouse or by a private 
chauffeur or domestic servant of 
either or (b) the occupancy of the 
said automobile by the Named In- 
sured or spouse, the reasonable 
expense of necessary medical, sur- 
gical, ambulance, hospital and pro- 
fessional nursing services and, in the 
event of death resulting from such 
injury, the reasonable funeral ex- 
pense, all incurred within one year 
from the date of the accident. 


The present clause is as follows: 


To pay all reasonable expenses in- 
curred within one year from the date 
of accident for necessary medical, 
surgical, ambulance, hospital, pro- 
fessional nursing and funeral services, 
to or for each person who sustains 
bodily injury, sickness or disease, 
caused by accident, while in or upon 
or entering or alighting from the 
automobile, if the automobile is being 
used by the named insured or with 
his permission. 


newer wording. But it seems that “in use” 
actually furnishes a broader basis for al- 
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+29 Automobile Cases 101 (Mass., 1948). 
Report to the Reader 


293 N. Y. S. (2d) 825 (1949). 
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lowing recovery than does “arising out of 
the use of.” 


Before leaving the question of original 
intention, it should be pointed out that 
the clause was intended to cover such 
instances as the mashing of a finger in a 
door either while entering or alighting 
from a car, slipping on an icy running- 
board while entering or alighting, and other 
possible instances which precisely fit the 
words of the clause. 


HE CHANGES which were made in 

1947, other than the removal of the 
“arising out of” phrase principally served to 
make the clause more readable for the 
average individual. The wording was sim- 
plified and the “reasonable expenses” phrase 
was moved from far down in the clause 
to the first line. It should also be noted 
that the clause covers another car when 
its use is within the “other car” provision 
of the contract. 


The medical payments clause, unlike the 
other coverage clauses, does not promise 
to pay “on behalf of” the named insured. 
It is not an indemnity contract but rather 
a third-party beneficiary contract intending 
to provide insurance to whoever falls within 
its purview. In Sims v. National Casualty 
Company,’ an injured party, not the named 
insured, was sufng the insurer under a 
Louisiana statute providing a penalty for 
delay in payment of valid claims by the 
insurer to the insured. The defendant 
company claimed that only the named in- 
sured was included by that statute. The 
court said: “Since there is a direct obliga- 
tion and agreement on the part of the 
insurance company to the plaintiff and the 
plaintiff is entitled to the benefits under 
‘Coverage C’ of the policy, regardless of 
the negligence of . the named insured, 
and only the plaintiff has the right to en- 
force the provisions of the policy in ques- 
tion, it being admitted by the defendant 
that the policy gives the plaintiff a direct 
action against the defendant, then the 
plaintiff is to be considered as a recognized 
insured upon his being injured in an ac- 
cident, in accordance with the terms of 
the policy.” 


Of the nine reported decisions inter- 
preting the medical payments clause, six 
have involved an interpretation of the 
words “in or upon, entering or alighting.” 

333 Automobile Cases 15 (La. Ct. of App., 


1949). 
* Cited, footnote 1. 
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THIS ISSUE IN BRIEF 


Is it wise for insurance companies to 
enter into an arbitration agreement 
between themselves to avoid the slower 
and allegedly more costly procedure 
of litigation? Saul A. Epton presents 
a few of his thoughts on this subject 
in his article on page 519. 

* 
An insurance company failed to in- 
form its policyholders that it had ter- 
minated one of its agencies. Is the 
company bound consequently by an 
oral renewal contract of the former 
agent? For the Michigan Supreme 
Court’s answer, see page 572, 

® 
The Warsaw Convention is an inter- 
national code covering the rights and 
liabilities of parties to contracts of 
international air travel. A problem 
arising in regard to the Convention 
is one concerning the sufficiency of 
liability limits: Should they be in- 
creased? William A. Hyman thinks 
so and tells why in his article on 
page 533. 

e 
May a New York group writing com- 
pany reimburse a third party for 
expenses incurred in connection with 
the solicitation, issuance or adminis- 
tration of the group insurance? See 
page 549. 





Should a joint tortfeasor have the 
right of contribution? No, answers 
Kenneth B. Hawkins in his article, 
page 521. 


Three cases have construed the “in or 
upon” part of the clause. The earlist of 
these was Madden v. Farm Bureau Mu.ual 
Automobile Insurance Company.* The insured 
was injured while placing a punctured tire 
in the trunk of his car after changing it. 
Part of his body was actually in the trunk 
at the time of the accident. Construing the 
terms of the policy broadly, the court said: 
“The terms of the policy do not specily 
any particular part of the automobile in 
which he was required to be, or that he 
should be completely in.” 

(Continued on page 566) 


cca aint 


IL J— August, 1952 





Fed 
H. 


ment 
mont 
signe 
beca! 
In 
the | 
porte 
socia 
Th 
tures 
men¢ 
in Ja 
i * 
Cr 
the I 
Hou: 
has a 
in Cc 
man 
great 
ever) 
since 
Th 
failin 
the c 
of p 
total] 
a pr 
freez 
a per 
right 
until 
ress 
year, 
Th 
Ame 
of th 
Visio 
meas 
less 
that 
the f 


Wha 


52 


OTR ROOT 
WK “, 4 
fs 


Mrdeoe 


Federal Legislation 


H. R. 7800, the Social Security Amend- 
ments of 1952, which was reported here last 
month as it was passed by Congress, was 
signed by the President on July 18. It 
became Public Law 590. 

In a statement following his approval of 
the bill, the President termed it “an im- 
portant landmark in the progress of our 
social security system.” 

The President said that the major fea- 
tures of this new law follow the recom- 
mendations which he made to the Congress 
in January. He congratulated Congress for 
its “prompt and effective action ig 


Credit for the amendments was given by 
the President to Chairman Doughton of the 
House Ways and Means Committee, who 
has announced his retirement after 40 years 
in Congress. The President said that Chair- 
man Doughton was “the sponsor of the 
great Social Security Act of 1935 and of 
every major improvement in social security 
since that time.” 


The President criticized the Congress for 
failing to take proper action to preserve 
the old-age and survivors’ insurance rights 
of persons who become permanently and 
totally disabled. The amendments include 
a provision which, while it purports to 
treeze the wage credits of workers during 
a period of disability, is so worded that the 
rights it confers do not become effective 
until the day after it expires. Unless Cong- 
Tess re-enacts the amendment early next 
year, it will not become law. 


The President blamed the lobby of the 
American Medical Association for the defeat 
of the disability section as an active pro- 
vision. He called their objecting to the 
measure as “socialized medicine” a “ground- 
less whim,” and he said: “I earnestly hope 
that the Congress next year will override 
the foolish objections of the medical lobby 


What the Legislators Are Doing 
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and put a proper disability provision in the 
law.” 

The President also hoped that Congress 
would next year consider further extension 
and liberalization of the Social Security Act. 


Louisiana Legislation 


Authorization to Purchase Insurance .. . 
Parish school boards, the State Board of 
Education and/or the boards of control of 
publicly supported educational institutions 
are authorized to contract for group med- 
ical, surgical and hospital benefits for their 
employees and their dependents. (Act 338, 
Acts 1952, H. B. 446, approved July 10, 
1952.) 

Clerks of judicial district courts may pro- 
cure liability insurance on themselves and 
their deputies up to $100,000 of coverage; 
with the premiums to be paid out of the 
Clerk’s Salary Fund. (Act 361, Acts 1952, 
H. B. 828, approved July 10, 1952.) 


State institutions are permitted to secure 
insurance coverage by bid for two-year 
periods rather than for one year as at 
present. (Act 370, Acts 1952, H. B. 834, 
approved July 10, 1952.) 


The authority of financial institutions to 
procure group life insurance on borrowers 
and investors is extended from just trans- 
actions made on the installment plan to 
transactions made where the borrower or 
investor agrees to pay the balance in a single 
sum on a stated date. (Act 453, Acts 1952, 
S. B. 224, approved July 10, 1952.) 

Funds of minors may be invested in poli- 
cies of life or endowment insurance and 
annuity contracts. If such a policy is issued 
on the life of a person in whose life the 
minor has an insurable interest, the minor 
must be named as the irrevocable bene- 
ficiary until such time as he reaches the 
age of majority. (Act 508, Acts 1952, H. B. 
712, approved July 10, 1952.) 
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Political subdivisions may contract for 
group life insurance on their employees and 
officials and may agree to assume half of 
the premium cost. (Act 523, Acts 1952, 
H. B. 1019, approved July 10, 1952.) 


Debt Liability . . . Pensions and annuity 
payments are exempted from liability for 
debts. (Act 117, Acts 1952, H. B. 246, 
approved June 26, 1952.) 


Doing Business . . . Instead of deposit- 
ing securities directly with the Louisiana 
state treasurer under the registered policy 
deposit requirement of Section 1029 of the 
insurance code, life insurers may deposit 
the securities in banks approved by the 
secretary of state and then deposit with the 
state treasurer certificates of deposit or trust 
certificates issued by the depository bank. 
(Act 155, Acts 1952, H. B. 485, approved 
June 26, 1952.) As reported last month, it 
was not clarified that this privilege applies 
only to registered policy deposits. Other 
depository requirements of the insurance 
code were not changed. 


The requirement that insurance com- 
panies, on other than life and health and 
accident policies, pay claims within a 60-day 
period is amended to specifically include 
claims of employees of the insured. (Act 
417, Acts 1952, S. B. 8, approved July 10, 
1952.) 


Insurance companies, not writing insur- 
ance in Louisiana, are permitted to make 
mortgage loans in the state. Such com- 
panies would be subject only to state income 
taxes on mortgage earnings, including cap- 
ital gains, local and state ad valorem taxes, 
and a $50 yearly fee. (Act 443, Acts 1952, 
S. B. 172, approved July 10, 1952.) 


Legislative Investigation . A com- 
mission will be appointed to study the 
operation of the present employers’ liability 
act, passed in 1914. The commission, which 
would prepare amendments to, or revision 
of the act, will make its report to the 1954 
session of the legislature. (Act 308, Acts 
1952, H. B. 585, approved July 8, 1952.) 


Policy Provisions . . . Employers may 
hereafter be held liable for $1,000 rather 
than $500 as formerly, for medical expenses 
resulting from a compensable injury to an 
employee. (Act 322, Acts 1952, H. B. 156, 
approved July 10, 1952.) 

The employers’ liability laws have been 
extended to afford coverage for employees 
who sustain disability or death as the result 
of an occupational disease. The computa- 
tion of awards will be regulated by the 
same provisions which have been estab- 
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NEGLIGENCE IN THE AIR 


Following are some court decisions | 
interpreting negligence in cases involving 
airplane accidents: 

A flying school is negligent if it fails 
to warn a student pilot of the possibility 
of adverse weather conditions. The stu- 
dent cannot be held to have assumed the 
risk of bad weather if he has had no 
training in weather observation.—Luns- 
ford, Arizona Supreme Court. 3 Avia- | 
TION CASES 17,839. 





. 

Where pilot negligence was found to | 
be the cause of the crash of a civil air- | 
craft performing military services, the 
air carrier is liable for damages. The | 
pilots were servants of the air carrier and 
not of the United States—Orchard. | 
Minnesota Supreme Court. 3 AviATION 
Cases 17,841. 

e . 

The fact that the pilot of a plane which 
crashed may not have exercised the best 
judgment in an emergency is not suff- 
cient to charge him with negligence. — 
Chapman. United States Court of Ap- 
peals for the Fifth Circuit. 3 Aviation 
Cases 17,850. 

* 

A civilian flight instructor employed 
by the Air Force knows and assumes the 
risk of riding in a dual-control plane with 
a student pilot; therefore, he cannot col- 
lect damages from the United States for 
injuries incurred in a crash caused by the 
negligence of the student pilot—Massey. 
United States District Court, District of 
South Carolina. 3 Avration Cases 17,855. 

* 

An insurer is liable for damages caused 
by an airplane crash, even though the 
crash was caused by negligence, unless 
the insurance policy specifically states 
that due diligence shall be exercised to 
avoid damage or loss.—Eagle Star Insur- 
ance Company. United States Court of 
Appeals for the Ninth Circuit. 3 Avra- 
TION Cases 17,900. 








lished for other compensable injuries. (Act 
532, Acts 1952, H. B. 1098, approved July 
10, 1952.) 


Social Security . . . State, parish and 
municipal employees are placed under the 
old-age and survivors’ insurance provisions 
of the federal social security act, retroactive 
to January 1, 1951. (Act 204, Acts 1952, 
H. B. 356, approved July 1, 1952.) 
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Adjudication and Not Arbitration 


By SAUL A. EPTON 


The insurance industry will best 
be served in the future in the 
courts rather than by a board of 
arbitration, the author believes 


RBITRATION, in the true sense of the 

word, is the adjudication by one or more 
totally impartial persons, called arbitrators, 
who are appointed to decide matters in con- 
troversy. Recently, I have viewed the emer- 
gence of a casualty arbitration agreement 
which has been created by and between in- 
surance companies with the primary purpose 
of avoiding the comparatively slow and al- 
legedly costly procedure of litigation. 

One of the conditions of the arbitration 
agreement is that the decision of the arbitra- 
tion board shall be final, which decision will 
either result in a full recovery for the claim- 
ant or no recovery whatsoever. In theory, 
the proponents of such an arbitration board 
appear to have a good case. Analysis of a 
considerable number of cases, however, 
raises a serious doubt as to whether those 
companies who are a party to the agreement 
have profited as they believe they have. 

During the past 20 years a number of 
similar boards have been created by Con- 
gress. Only through experience have we 
learned that these bureaus eventually fall of 
their own weight. It makes no difference 
whether these boards are federally appointed 
or locally appointed—for the most part the 
results have been unsatisfactory. Ultimately 
the arbitration board must fall for the fol- 
lowing reasons: 


Adjudication and Not Arbitration 


It is an undisputed fact among members 
of the board that the “personality of the 
policyholder” is lost. In a court of law, a 
judge or a jury has ample opportunity to 
view the credibility and the demeanor of 
the principals. In the trial of a case many 
things are discovered. A responsible wit- 
ness will display this sense of responsibility 
quickly; likewise one of doubtful character 
is soon detected. Physical defects, which 
often are not apparent in a statement, are 
invariably disclosed in court. 


It is also agreed that where there are just 
two individuals involved in an accident and 
no corroborating witnesses, and where the 
facts are in dispute, as they generally are in 
the vast majority of instances, the arbitra- 
tion board will render a finding in favor of 
the defendant. The same set of facts ac- 
curately presented in a court of law might 
readily result in a favorable ruling for the 
plaintiff. A compromise settlement is al- 
ways a possibility before any case goes to 
trial, and pretrial conferences have resulted 
in substantial returns to the companies. 


Now, as far as the policyholder is concerned, 
isn’t it totally unfair to him to judge his credi- 
bility by reading a statement to the board? 
It seems to me that as a policyholder, I have 
the right to have my claim ultimately 
decided by judicial court action and not by 
company-appointed arbitrators. In_ the 
metropolitan Chicago area it has become the 
practice to submit the claim files themselves, 
and the theory “let the file speak for itself” 
now prevails. Unfortunately, too often the 
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claimant’s report is brief and the file is 
allowed to speak for itself, which does not 
do justice to both parties involved. In this 
area it is the exception when an attorney 
or a witness appears before the board to 
present either the facts or the law. 


Financially speaking, the insurance com- 
pany that submits all of its cases to the 
board must immediately eliminate from its 
income all compromise settlement recoveries. 
It is important to note that these compromise 
settlement recoveries are net recoveries and that 
all fees and expenses have been deducted. On 
the other hand, companies have learned that 
in order to submit matters before the arbitra- 
tion board successfully, they must go to 
considerable expense in making their investiga- 
tion. They have found that in order to present 
a case to the arbitration board for considera- 
tion, a thorough investigation must first be 
made of all of the facts and circumstances 
surounding the claim. The assured’s state- 
ment alone will not suffice for an award 
before the board. Yet, this same statement 
of facts may be ample for a full recovery 
if turned over to an attorney. Competent 
counsel can supplement the statement of 
facts with the policyholder’s personality, 
and for this formula there is no substitute. 
We must bear in mind at all times that, 
economically speaking, competent counsel 
are retained without any expense to the 
insurance company, while good company 
adjusters or investigators are not only 
scarce, but expensive for the company. 
Many companies which have analyzed both 
procedures are satisfied that those com- 
panies entering the arbitration agreement 
do so with the result of a substantial loss, 
recovery wise, for the company. 


The physical make-up of the board is 
another phase we would do well to scruti- 
nize. Board arbitrators are exposed to their 
past experiences; this makes it difficult, 
if not impossible, to study the facts ob- 
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jectively. The company adjuster who is 
daily exposed to certain facts creates a 
set reaction. He is paid by his employer 
to do so. Yet, for a day or two each month 
he is supposed to forget all of his convic- 
tions and all of his prejudices and be ob- 
jective about all claims that come before 
him as an arbitrator. Human frailties do 
not always permit such objectivity. 


Are all companies treated fairly? That isa 
difficult question to answer. Yet, insurance 
companies are no different from individuals, 
and we know from experience that the little 
fellows do not wield the same influence 
which the larger companies possess. 


Fire companies suffer the greatest dis- 
advantage. Their investigation is seldom as 
extensive as that of the casualty company. 
If arbitrators must have the statement of a 
disinterested witness before awarding the 
claimant a full recovery, then the fire com- 
panies will rarely make such a recovery 
because for them to have such an additional 
statement is indeed a rarity. 


In conclusion, it appears to me that the 
insurance companies in giving consideration 
to entering into the arbitration agreement, 
should weigh the following: 


(1) There is a substantial loss of return 
on all compromise recoveries. 

(2) The policyholder’s personality is 
nonexistent before the arbitration board. 

(3) The credibility of witnesses cannot 
be judged by the arbitration board. 


(4) The arbitration board cannot deal 
fairly with casualty and fire companies be- 
cause their method of operation and pro- 
cedure is so varied. 


Judicial decisions have contributed to the 
prosperity and to the growth of insurance 
companies and I believe that the industry 
will best be served in the future in the 
courts rather than by a board of arbitration. 


[The End] 
IL J— August, 1952 
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Contribution Among Joint Tortfeasors 


By KENNETH B. HAWKINS 


OR nearly 200 years, authors, lawyers 

and courts have disagreed on whether 
or not joint tortfeasors should have a right 
of contribution. The recent Illinois deci- 
sion in Gulf, Mobile & Ohio Railroad Com- 
pany v. Arthur Dixon Transfer Company, 
343 Ill. App. 148, adds fuel to this much 
debated question. One may agree with 
the decision because of the particular plead- 
ings, but unfortunately the court, in its 
nine-page opinion, undertook to expound 
what it considered the law ought to be. 
In so doing, the decision, instead of clari- 
fying the problem, has only “muddied the 
waters.” 

The court bemoans the inadequacy of the 
vocabulary of negligence law for modern 
conditions and concludes that the confusion 
in the law is due to this inadequacy. As a 
matter of fact, the confusion in the deci- 
sions does not arise from an inadequate 
vocabulary but from warped thinking on 
the part of the courts. The decisions have 
failed to differentiate between contribution 
and indemnity. A cursory glance at any 
dictionary would have shown this distinc- 
tion. To indemnify means to save harm- 
less, reimburse or to make whole, whereas 
to contribute is to pay a part or give 
something toward a common purpose. It is 
not quibbling to say that the two terms are 
wholly different. 


Needless to say, one who is wholly with- 
out legal fault should be indemnified in toto 
by the one solely at fault. This is only fair 
and just. To determine guilt or the absence 
of guilt is in most instances a compara- 
tively simple question of fact which any 
court or jury of average intelligence can 
pass upon. But to enter the field of 
speculation and try to fix the precise per- 
centages of misconduct among multiple 
defendants and to allow proportionate con- 


Contribution Among Joint Tortfeasors 


Until someone invents a ma- 
chine to determine the precise 
percentages of negligence among 
tortfeasors, there should be no 
right of contribution, asserts the 
author, who is a partner in the 
Chicago law firm of Tenney, 
Sherman, Bentley & Guthrie 


tribution among them is quite a different 
matter. That is a problem in metaphysics 
far beyond the average judge or juror. 


At an early date the courts at common 
law announced that there could be no con- 
tribution among joint tortfeasors. The rule 
probably stems from the English case, 
Merryweather v. Nixon, 8 Durnf. & E. 186 
(K. B. 1799). There soon developed, how- 
ever, so-called exceptions. Strictly speak- 
ing, these were not exceptions, but new 
rules of law applicable to different facts. 


The so-called exceptions were based on 
the theory that the two codefendants were 
not in pari delicto; that both had not in- 
tentionally caused the injury; that one was 
guilty of active primary or affirmative 
negligence, whereas the other was guilty of 
only passive or secondary negligence; that 
the wrong of one was only malum pro- 
hibitum or technical, whereas that of the 
other involved moral turpitude, and so on 
and on, ad infinitum. 


Thus, a city, though liable in the first 
instance for an injury sustained on the 
highway because of its charter provisions, 
legislation or general obligation to maintain 
public roads, could be indemnified in an 
action over against the abutting property 
owner for complete reimbursement if such 
property owner unbeknown to the city 
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wrongfully obstructed the highway (Gridley 
v. City of Bloomington, 68 Ill. 47). A 
master held liable for the negligence of his 
servant under the doctrine of respondeat 
superior could recoup in full (but seldom 
did) from his servant (Skala v. Lehon, 343 
Ill. 602), and a contractor could often re- 
cover from his subcontractor all that he 
had been compelled to pay. Each of these 
so-called exceptions did not involve con- 
tribution, but reimbursement. The courts 
were not considering contribution at all, 
but indemnity. The failure to differentiate 
has led to bad law. 


A city does not seek to make an abutting 
property owner pay part of the damages. 
It makes, or tries to make, the property 
owner pay all of the damages. If the city 
permitted the obstruction or violated any 
duty other than its general obligation im- 
posed by statute or charter to maintain 
the highway, .it could recover nothing 
(Kansas City v. Mitchener, 85 Mo. App. 36). 
As a practical matter, a city will usually 
gladly accept less than complete reimburse- 
ment; this is not based on the right of 
contribution, but on the doubtfulness of 
recovering anything. The same is true 
with a master or employer. He is not 
allowed contribution, but indemnity under 
the fiction of respondeat superior, that what 
one does by another, he does by himself. 
It is, of course, the servant, not the master, 
who actively commits the wrong; and, con- 
sequently, as between the servant and 
master, the doctrine does not apply and 
so does not preclude the innocent mas- 
ter from obtaining reimbursement from 
the servant wholly at fault. There are 
several bases for the right of indemnity 
against a contractor: the specific contract, 
the theory of respondeat superior, the con- 
tractor’s attempt to delegate a nondelegable 
duty owned to the public and the theory 
of an implied promise of the subcontractor 
to perform the duty. In other cases in- 
volving so-called exceptions, one usually 
finds that the courts were, in truth, only 
construing an out and out indemnity agree- 
ment, either expressed or implied, which 
can hardly be considered an exception to 
the general rule, but simply the enforcement 
of a contract right. 


From the welter of these poorly reasoned 
decisions, the law is now in such a chaotic 
condition that it is an astute lawyer who 
knows the law in his own state, to say 
nothing of that in other jurisdictions. 


In Illinois, rightly or wrongly, the bar 
has considered it a generally accepted rule 
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of law there can be no right of contribution 
among joint tortfeasors. Unless the Illinois 
courts are prepared to abandon the well- 
established principle that contributory neg- 
ligence bars recovery, there can be no logical 
reason for one negligent defendant to receive 
contribution from negligent codefendants. 


It is not within the scope of this article 
to discuss the pros and cons of contribu- 
tion. The justification or lack of justifica- 
tion for contribution among joint tortfeasors 
is set forth at length in a series of articles 
by Mr. Fleming James, Jr., of the Yale 
Law School, and Mr. Charles O. Gregory, 
then of the University of Chicago Law 
School, appearing ten years ago in 54 
Harvard Law Review 1156-1189. Suffice to 
say, if the rule against contribution is to be 
changed, it should be changed by legis- 
lation and not by judicial decisions which 
further confuse the question in vain at- 
tempts to reconcile irreconcilable decisions, 


In New York and certain other jurisdic- 
tions, statutes have been passed permitting 
contribution. In Arkansas, Hawaii, Mary- 
land, New Mexico, Rhode Island and South 
Dakota, a Uniform Contribution Among 
Tortfeasors Act has been adopted (9 Uni- 
form Laws Annotated 519). And in 1933 the 
American Law Institute undertook a Re- 
statement of the Law of Restitution, pub- 
lished in 1937. This 876-page volume (plus 
208 pages of notes and citations) illustrates 
not only the complexity of the problem but 
also the hopelessness of trying to restate the 
law on questions of this sort. The learned 
authors, with the best of intentions, set 
forth broad principles which they then 
proceeded to qualify by so many exceptions 
and examples that one wonders whether 
or not there is, indeed, any general principle. 
Whether or not the Uniform Contribution 
Among Tortfeasors Act, the Restatement 
of the Law of Restitution or the statutes 
of the various states have improved mat- 
ters is questionable. 


Statutes permitting contribution among 
joint tortfeasors, of course, are in deroga- 
tion of the common law. Therefore, they 
are, and should be, strictly construed. The 
statutory right is usually confined to cases 
in which there has been a joint judgment. 
Situations in which only one of two or 
more negligent persons has been sued are 
generally not covered. Thus, in Price v. 
Ryan, et al., 255 N. Y. 16, 173 N. E. 907, 
the court, in construing the New York 
statute, said: 


“The plaintiff was injured through the 
negligence of a truck driver who was in the 
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If the rule against contribution is to 
be changed, it should be changed by 
legislation and not by judicial deci- 
sions which further confuse the 
question in vain attempts to reconcile 
irreconcilable decisions. 

. 


general employment of the defendant Ryan. 
Even though it be conceded that the de- 
fendant Dickison, with whom Ryan had 
contracted for the use of the truck and 
driver, was negligent in directing the driver, 
known to him to be intoxicated, to proceed 
along the street where the accident oc- 
curred, the defendant Ryan has no stand- 
ing to complain that the jury found a 
verdict against himself alone. The Civil 
Practice Act (Sec. 21l-a), in furnishing 
to one joint tortfeasor a remedy for the 
recovery of contribution from the other, 
expressly confines the remedy to cases 
where a money judgment has proceeded 
against both. At common law Ryan would 
have had no cause of action in contribution. 
Under the statute he has none, since no 
judgment against his joint tortfeasor has 
been had. The plaintiff, entitled to a 
judgment against Ryan, because of his tort, 
should not be denied an enforcement of the 
judgment because the jury, in exculpating 
Dickison, refused to enforce an additional 
liability to which the plaintiff may have 
been entitled.” 


In construing the Uniform Contribution 
Among Tortfeasors Act, the District Court 
of Maryland in the case of Malkin v. 
Arundel Corporation, et al., 10 AUTOMOBILE 
Cases 684, 36 F. Supp. 948, said: 


“Where a judgment has been entered 
against two or more joint defendants in an 
action ex delicto, said defendants shall be 
subject to contribution between them. This 
statute modifies the common law to the ex- 
tent stated; but it will be noted that this 
right of contribution arises only where 
there has been a joint judgment against 
the defendants.” 


It has also been held that if the injured 
person has no right of action against a 
third-party defendant, even though negli- 
gent, there can be no contribution among 
the joint tortfeasors under the Uniform 
Contribution Among Tortfeasors Act. This 
is so because the right of action under the 
act is considered a derivative right and not 
a new cause of action. 


Contribution Among Joint Tortfeasors 


In the case of Oahy Railway & Land 
Company v. U. S., 73 F. Supp. 707, the 
District Court of Hawaii, in referring to 
the Uniform Contribution Among Tortfea- 
sors Act, said at page 709: 


“We think these provisions make it clear 
that the Act is only applicable to a situa- 
tion where there is a common liability to an 
injured person in tort. Such liability may be 
joint or several, but there can be no con- 
tribution where the injured person has no 
right of action against the third party de- 
fendant. The right of contribution is a 
derivative right and not a new cause of 
action.” (Italics supplied.) 


In the Arthur Dixon Transfer Company 
case referred to at the beginning of this 
article, the railroad in a switching opera- 
tion ran a box car past a motor truck 
parked too close to the track, with the re- 
sult that a switchman standing on the iron 
ladder at the corner of the box car was 
caught between the car and the truck and 
received serious injuries. The injured 
switchman made claim under the Federal 
Employers Liability Act against the rail- 
road alone. The railroad voluntarily settled 
for $15,000 and subseqeuntly brought suit 
against the Arthur Dixon Transfer Com- 
pany for reimbursement. Strictly speaking, 
this was not a contribution case, but an in- 
demnity case. The railroad did not seek 
partial payment but total reimbursement. 
Whether the railroad sought to recover 
reimbursement or contribution, it is diffi- 
cult to follow the court’s reasoning. 


The presence of the truck too close to 
the track, even though negligently placed 
in this position, simply furnished a condi- 
tion. The truck could have remained in 
that position forever without harming the 
switchman were it not for the positive 
affirmative act of the railroad. (See Seith 
v. Commonwealth Electric Company, 241 IIl. 
252.) The independent positive act of the 
railroad caused the accident. It was the 
proximate cause, or certainly an active 
participating cause, of the switchman’s injury. 


The situation is covered in Comment (a) 
in Section 95 of the Restatement of the 
Law of Restitution, as follows: 


“On the other hand, if the condition was 
such as to create a grave risk of serious 
harm to third persons or their property and 
the payor was or, from his knowledge of 
the facts, should have been aware that 
such a risk existed, his failure to make the 
condition safe is reckless and he is not 
entitled to restitution.” 


523 











The Federal Employers Liability Act, 
unlike most workmen’s compensation acts, 
is predicated upon negligence. In the ab- 
sence of negligence on its part, a railroad 
company is not liable. If the railroad was 
not negligent and paid $15,000, in the 
Arthur Dixon Transfer Company case, it 
did so as a volunteer and should not be 
reimbursed, however laudable the payment 
may have been. Or, if both the railroad 
and the switchman were negligent, the 
railroad was legally obligated under the 
Federal Employers Liability Act to pay 
the injured switchman such damages as a 
jury might find to be reasonable, subject 
to a diminution proportionate to the switch- 
man’s negligence. 


On the other hand, under the well-estab- 
lished law in Illinois and many other 
states, the negligence of the switchman, 
however slight, precludes recovery. Under 
such circumstances, there is no legal lia- 
bility on the part of the tortfeasor no 
matter how negligent he may have been, 
provided, of course, he was not guilty of 
willful and wanton misconduct. If the in- 
jured employee cannot legally recover, there 
is no reason why his employer should stand 
in any better position and be reimbursed 
for either a voluntary or involuntary payment. 


Had the switchman in the Arthur Dixon 
Transfer Company case sued both the trans- 
fer company and the railroad, and had the 
railroad been found guilty and the transfer 
company not guilty, either because it was 
not negligent or because the switchman’s 
negligence barred recovery, it would cer- 
tainly be unjust, if not an anomaly in the 
law, to require the transfer company to 
incur the expense of defending another 
suit brought by the employer. 


The decision in the case of Wallace v. 
New Orleans Public Belt Railroad Company, 
et al., 78 F. Supp. 724, is squarely in point. 
In that case, a railroad employee was 
killed while riding a freight car being 
switched past heavy boxes placed too close 
to the tracks. Suit was brought against the 
railroad company by the administratrix, 
charging negligence in failing to furnish a 
safe place to work under the Federal 
Employers Liability Act, and against T. 
Smith & Son, Inc., for negligently piling 
the boxes too close to the tracks. The rail- 
road filed a cross-claim against T. Smith 
& Son, Inc., claiming that the injuries were 
caused solely by the primary fault and 
negligence of T. Smith & Son, Inc. Both 
defendants pleaded contributory negligence 
on the part of the decedent. The court 
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pointed out that under the Federal Em- 
ployers Liability Act, contributory negli- 
gence was not a defense to liability but 
only for the purpose of reducing damages, 
whereas under the Louisiana law contribu- 
tory negligence of the decedent was a 
defense so far as T. Smith & Son, Inc., 
was concerned, T. Smith & Son, Inc, 
moved to dismiss the cross-claim of the 
railroad. The court said: 


“To permit Public Belt to have its cross- 
claim would afford it the opportunity of 
transferring to T. Smith & Son, Inc., what 
may be termed the residuum of negligence, 
for which Public Belt alone should be held 
liable, if the jury should find that both 
the Public Belt and Alva Wallace (de- 
cedent) were negligent. The effect of this 
would be to subject T. Smith & Son, Inc., 
which is sued under the laws of Louisiana, 
to the conseqeunces of the application of 
the doctrine of comparative negligence, 


a doctrine which is rejected by the courts 
of Louisiana. 


“Judgment against one of the defendants 
alone would absolve the other and the 
party cast would have no claim against 
its codefendant. 


“For the reasons stated, the motion is 
granted, and the cross-claim is dismissed.” 


The Wallace case, decided in 1948, was 
reversed in 173 F. (2d) 145, solely on the 
question of procedure. What the district 
court said in the latter part of the above 
quotation is unanswerable. It would seem 
to be axiomatic that if a joint tortfeasor is 
not entitled to recoup the whole by way 
of indemnity, he should not be entitled to 
recover a part by way of contribution. 
The decision in the Arthur Dixon Transfer 
Company case is directly contrary to the 
Oahy and Wallace cases quoted above. 
With due deference to the Illinois Ap- 
pellate Court, the writer believes the de- 
cision in the Arthur Dixon Transfer Company 
case is wrong. 

The comments and observations con- 
tained in this paper may have added only 
to the confusion obtaining in the innumer- 
able decisions relating to the question of 
the right or lack of right in one joint tort- 
feasor to have contribution from multiple 
joint tortfeasors. Until someone invents 
a machine to determine the precise per- 
centages of negligence among tortfeasors, 
there should be no right of contribution. 
When one plays with pitch, he is bound 
to get covered with tar. [The End] 
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Valuation of Buildings 


for Insurance Purposes 


By ROBERT McWILLIAMS 


Mr. McWilliams, C. P. C. U., a 
Los Angeles attorney, was chair- 
man of the Pacific Chapter com- 
mittee of the Chartered Property 
and Casualty Underwriters 
which prepared this paper 


UR SUBJECT is “Valuation of Build- 

ings for Insurance Purposes.” Our 
committee has discussed the problem with 
a great many insurance men and women in 
all departments of the industry. We have 
made a diligent search for and analysis of 
legal decisions. We have corresponded with 
insurance experts in other parts of the coun- 
try and read all the articles and papers on 
the subject we could find. We have con- 
sulted professional appraisers and read books 
and other literature on the theory and prac- 
tice of appraising. Your committee has 
participated in a series of meetings which 
the Los Angeles chapter of a professional 
appraisal society held recently, studying this 
problem of valuation of buildings for insur- 
ance purposes. In all of our investigation 
we have found that this is a subject in 
which insurance people are intensely in- 
terested and nearly every individual in the in- 
dustry has a theory of his own which he is pre- 
pared to defend with considerable warmth. 


Our committee has attempted to ap- 
proach its subject in the objective, dis- 
interested attitude of one who has nothing 
to sell and nothing to defend. We have 
tried to consider our problem from all 
points of view without being unduly in- 
fluenced by any theory or practice simply 
because it has wide acceptance or because 
it is an easy solution to the problem. Like- 
wise, we have tried not to be iconoclastic 


Valuation of Buildings 


in our approach and criticize the traditions 
of the insurance industry simply because 
they are tradition. 


For insurance purposes, buildings are 
ordinarily valued in connection with fire 
insurance policies. Buildings are so infre- 
quently insured under any other type of 
insurance policy that we have entirely ig- 
nored any problems of valuation except 
under a fire insurance policy. The extended 
coverage endorsement is, of course, included 
in the fire insurance contract. 


A standard type of wording of the fire 
insurance policy is: “Does insure... to 
the extent of the actual cash value of the 
property at the time of loss but not ex- 
ceeding the amount which it would cost to 
repair or replace the property with material 
of like kind and quality within a reasonable 
time after such loss... .” 


The phrase “but not exceeding the amount 
which it would cost to replace or repair 
the property with material of like kind and 
quality” is simply a limit beyond which the 
recovery under the policy cannot go. (56 
A. L. R. 1160.) Therefore, in order to deter- 
mine the basis of the valuation of a building 
under an insurance policy, we are thrown 
back upon the meaning and application of 
the phrase “actual cash value.” 


The word “cash” means money, 
money is a medium of exchange. In other 
words, “cash” is an instrument used in 
buying and selling. Accordingly, the use 
of the word “cash” in the phrase “actual 
cash value” indicates that the kind of value 
referred to is the kind that is established 
by the conduct of buyers and sellers. 


and 


Therefore, the term “actual cash” does 
not seem to have any particular function 
in this phrase except to deprive the word 
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“value” of any emotional quality. In other 
words, all of the literature on appraisals 
and the court decisions on valuation seem 
to indicate that the only purpose of “actual 
cash” in this phrase is to indicate that the 
type of value referred to is a cold, hard, 
business matter having nothing to do with 
any sentimental or subjective value. 


Accordingly, our entire inquiry narrows 
itself down to the meaning of the word 
“value” and how that meaning is applied 
in insurance situations involving buildings. 


Definition and Meaning of Value 


Were we giving a vocabulary test, any 
person above the third grade in school 
would confidently maintain that he knew 
and understood what the word “value” 
means. It is only when we start analyzing 
and applying the term that we run into 
difficulty. Then we learn that the term 
“value” becomes a very complex concept 
that is extremely difficult to apply to indi- 
vidual situations. 


We could give you a very stuffy and 
involved definition in which we would use 
mythical and typical buyers and sellers 
under controlled and theoretical conditions. 
However, this would not help too much 
in solving our problem. For instance, a 
standard type of definition as usually given 
by the courts is quoted below: 


“*Actual cash value’, within standard fire 
policy, is market price of insured property 
at time of fire, and where there is no estab- 
lished market, ‘market price’ is the amount 
which in all probability would be arrived 
at by fair negotiations between an owner 
willing to sell and a purchaser desiring to 
buy, taking into account all considerations 
that fairly might be brought forward and 
reasonably given substantial weight in such 
bargaining.” Butler v. Aetna Insurance Com- 
pany of Hartford, Connecticut, 256 N. W. 214, 
64 N. D. 764 (1934). 


Another long form of definition is given 
in the California Real Estate Reference Book 
by L. B. Williams at page 184, as follows: 


“Market value is the highest price esti- 
mated in terms of money which the land 
will bring if exposed to sale in the open 
market, with a reasonable time allowed to 
find a purchaser, buying with full knowl- 
edge of all the uses and purposes to which 
it is adapted, and for which it is capable of 
being used.” 


Or we could adopt an extremely simple 
definition such as that given by Babcock in 
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his article in 1 Journal of American Institute 
of Real Estate Appraisers 23, as follows: 
Value is what “someone is warranted in 
paying for a piece of property.” 


Wigmore on Evidence (Third Edition), 
Article 718, Volume III, page 51, gives an 
excellent short definition. His definition of 
value is “The exchangeable rate accepted 
by the community.” 


However, definitions are not much help 
in understanding the exact meaning of lan- 
guage. It is only in studying the use and 
application in specific instances that one can 
get a precise and workable idea of the mean- 
ing of a word or phrase. 


If you insist on having a definition to re- 
member, we will give you an easy one in the 
form of a jingle that is just about as accu- 
rate as though it filled up a whole page: 


“The value of a thing 
Is the price it will bring.” 


In philosophizing about the concept of value, 
many writers point out the fact that there 
is no such thing as real intrinsic value be- 
cause the value of a thing is created by the 
desire of someone for that thing. The thing 
that is desired and the thing for which 
money will be paid is a bundle of rights 
relating to the thing in question. In other 
words, a person is willing to pay a certain 
number of dollars for the right to possess, 
use, OWn, occupy, give away or dispose of a 
thing. Those rights are what we call property. 


The important fact to remember is that 
value is dependent upon buyers and sellers. 
If there are no buyers and sellers, then there 
is no actual cash value. It is true there 
might not be in all cases actual live persons 
with names who are ready, able and willing 
to sell or buy, and in that event we resort to 
an opinion of what an ideal or theoretical 
buyer and seller would do. However, re- 
gardless of how we arrive at it, value is 
necessarily and by definition, established by 
the conduct of buyers and sellers. 


The conduct of a buyer or a seller in any 
particular instance is produced by a complex 
combination of requirements, desires, antici- 
pations, judgments, financial ability, etc. 


Sometimes we fall into error in our think- 
ing about value in assuming that value is 
determined by a single consideration. For 
instance, we might say that value is deter- 
mined upon the basis of utility. There is 
probably no one thing which has a greater 
utility than the air we breathe. However, 
air is not bought or sold in the market place 
and cannot be said to have any particular 
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value per cubic foot. The one factor of 
its availability or supply is such that its 
value is zero. (Appraisal Process by George 
L. Schmutz (First Edition), page 18.) 


However, value cannot be determined on 
the basis of supply or availability alone. 
Mosquitoes are very scarce in the winter 
time but they do not have any value, their 
utility is too low. 


Again, we cannot consider value as the 
amount of dollars that a person would take 
to do without something. For instance, a 
wealthy man might not be willing to give 
up his fountain pen for $1,000 if he could 
not replace it. On the other hand, if he 
could replace it for $10, then no one would 
maintain that the value of the pen was $1,000. 


We could multiply the illustration end- 
lessly. However, the essential fact is clear 
that the final judgment of a buyer or a seller 
as to how much he will pay or demand is 
based on not one test or rule but a complex 
combination of factors. To certain buyers 
or sellers and in connection with certain 
kinds of articles, one factor may be more 
important than another in establishing value 
—that is, in the mind of the buyer or seller, 
certain factors are considered, disregarded 
or weighted differently in different instances. 


McMichael’s Appraising Manual (Fourth 
Edition), at pages 10 and 11, lists 54 “kinds 
of value.” Of course, there is actually only 
one “kind of value.” It is a judgment or 
opinion of the “exchangeable rate” or “the 
price it will bring.” However, what Mc- 
Michael really meant was that when trying 
to establish that “exchangeable rate” or the 
“price it will bring” or the value, different 
factors are weighted differently, depending 
upon the purpose for which the value is 
being established. For instance, it is easy 
to see how certain factors would be espe- 
cially important in valuing a piece of prop- 
erty for a long-term loan of 25 years, while 
they might not be so important in valuing 
property for a short-term loan of one year. 
Furthermore, a traditional conservatism has 
developed in valuing property for certain 
purposes such as property taxation as com- 
pared with valuations for the purposes of 
awarding damages for wrongful destruction. 


However, regardless of the weighting of 
the factors or the traditional attitude to- 
ward the valuation for a particular pur- 
pose, the value is always dependent upon an 
opinion of the “exchangeable rate” or the 
“price it will bring.” It is always based 
upon the conduct of buyers and sellers either 
actual, or assumed and theoretical. 
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Values for Purposes of Insurance 


Now we shall inquire into the question of 
whether the word “value” has any special- 
ized meaning in the field of insurance. In 
the first place, there is no definition of that 
term in the insurance policy. In the sec- 
ond place, a careful search of the opinions 
of the courts in insurance cases has not dis- 
closed that the word “value” means anything 
different in an insurance case than it does 
in any other kind of a case where the issue 
of value is raised. The courts use the same 
dictionary and admit testimony from the 
same experts whether the case involves in- 
surance, condemnation or taxation. 


We might inquire whether the word “value” 
has acquired any specialized meaning in the 
field of insurance because of custom and 
usage. The opinions of the courts have not 
recognized any specialized, technical or sec- 
ondary meaning for this word established 
by custom and usage in the industry. 


Sometimes the argument is advanced that 
whether the courts recognize it or not, there 
is a specialized meaning for the word value 
in the insurance industry. However, it 
would appear to us to be dangerous to make 
any such assumption. Certainly when an 
insured buys an insurance policy, he wants 
to believe the insurance policy is enforce- 
able in the courts. And certainly when an 
insurance company or a producer sells an 
insurance policy to an insured, he doesn’t 
want to be in a position of telling the in- 
sured what the policy means and, at the 
same time, admitting that the courts do not 
recognize this meaning and do not enforce it. 


Therefore, it appears that the only way 
to properly determine what an insurance 
policy or any other kind of a contract means 
is to ask how the courts have, and will, in- 
terpret it. Any other meaning assigned to 
the policy or other contract is merely wish- 
ful thinking, or an expression of what it 
should or ought to mean rather than what it 
does mean. 


Of course, most insurance transactions 
and most insurance losses will not be sub- 
mitted to the courts for decision. It is 
desirable from everyone’s point of view to 
have as few insurance transactions sub- 
mitted to the court as possible. The best 
way to accomplish this result is to have the 
contracts clearly and definitely written in 
order to have a thorough understanding 
between the companies and the insureds 
as to their meaning. 
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Determination of Value 
in a Court Action 


Accordingly, let us examine the actual 
procedure whereby value is determined in 
a court action, whether that be an insurance 
case or some other type of case involving 
the issue of value. 


Under our American system, the question 
of value is a question of opinion. An owner 
of property is always considered competent 
to testify as to its value. (Watterson v. 
Knapp, 35 Cal. App. (2d) 283, 95 Pac. (2d) 
154, 157.) However, a witness must have 
some special training, experience or educa- 
tion in order to qualify him as competent 
to express an opinion about the value of 
property of others. 


It is stated in Wigmore on Evidence 
(Third Edition), Article 711, Volume III, 
at page 41, that: 


“In ruling upon a witness’s qualifications 
to testify as to value the court is called upon 
to determine: (1) the experiential capacity 
of the witness; (2) his knowledge of the 
standard of value; and (3) his knowledge 
of the object to be valued.” 


In actual trial practice, when a witness 
is called to testify, he is first questioned 
about his special knowledge, experience, 
familiarity with the type of values in question, 
education, study, training, etc. If the court 
finds that the witness is truly qualified by 
special knowledge and experience sufficient 
to entitle him to give an opinion, then the 
witness is asked if he made a study of the 
property in question for the purpose of form- 
ing an opinion as to its value. It he did, 
then he can tell what he did and what kind 
of inquiries he made in order to enable him 
to form an opinion. He need not tell all 
of the information he acquired in his investi- 
gation, and in some instances he cannot tell 
what facts he actually did learn but can only 
tell what kind of inquiries he made. 


Then the witness is asked if he formed 
an opinion as to the value of the building in 
question. If he has, he is asked what that 
opinion is. He answers, for instance, that in 
his opinion the value of the building at the 
time of the fire was $10,000. 


Thereupon, the attorney for the other side 
has the right of cross-examining the witness. 
He may then be asked not only what kind 
of inquiries he made and what he found out, 
but he may also be asked for any particular 
fact or information he acquired during the 
investigation. This cross-examination does 
not establish the value but simply tests the 
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thoroughness of the investigation and the rea- 
sonableness of the conclusions of the witness. 


In actual practice, that witness who makes 
the most thorough investigation and makes 
the most inquiries and accumulates the 
greatest mass of information is the one who 
will be most persuasive to the judge or 
jury. Therefore, if a witness is a good 
witness who carries weight and conviction, 
he must make the broadest possible investi- 
gation and base his opinion on all facts that 
might in any way affect or influence the 
amount of money that a seller might demand 
or that a buyer might be willing to pay. 


Probably a clearer understanding of the 
attitude of the courts toward valuation of 
buildings for insurance purposes would be 
gained by an examination of the leading 
case of McAnarney v. Newark Fire Insurance 
Company, 247 N. Y. 176, 159 N. E. 902, 56 
A. L. R. 1149 (1928). The property in- 
volved included seven large buildings. These 
buildings were designed for the manufacture 
of malt, and prior to 1918 they were used 
for that purpose. In that year the National 
Prohibition Act was passed, and as a result, 
the buildings were no longer used for the 
purpose for which they were designed. 
While they were vacant and unused, the 
insured purchased them in 1919 with the 
land on which they were located for $8,000. 
In 1920 the buildings were insured for 
$42,750, and in that same year they were 
destroyed by fire. The insured filed proofs 
of loss for $60,000. The company refused 
to pay, and the insured filed suit maintain- 
ing that the court must determine the 
amount of the loss solely on the basis of 
the new construction cost at the time of the 
fire, less actual physical deterioration, with- 
out regard to any other considerations of 
obsolescence, market price, earnings capac- 
ity, etc. 

The court held that: “Where insured build- 
ings have been destroyed, the trier of the 
fact may, and should, call to its aid, in order 
to effectuate complete indemnity, every fact 
and circumstance which would logically tend 
to a formulation of a correct estimate of the 
loss. It may consider original cost and 
cost of reproduction; the opinions upon 
value given by qualified witnesses; the 
declarations against interest which may have 
been made by the assured; the gainful uses 
to which the buildings might have been put; 
as well as any other fact reasonably tend- 
ing to throw light upon the subject.” 


The usual types of facts considered by 4 
witness in determining the value of a build- 
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ing can be grouped under three general head- 
ings as follows: 

(1) other recent sales of similar property 
in the general neighborhood; 


(2) present new construction costs of 
the building less physical deterioration; 
(3) earnings capacity of the property. 


Professional experts who make a business 
of valuing property go into great detail in 
the number of inquiries they make. For 
instance, McMichael’s Appraising Manual 
(Fourth Edition, 1951) describes the FHA 
appraisal form for residences. He states 
that it has many pages, with 44 headings, 
14 factors concerning the neighborhood, 
five about improvements, replacement cost, 
sales in neighborhood, rental value, expefi- 
ence of renting, etc. 

Your committee has examined various 
forms of check sheets ordinarily used by 
bank appraisers. They go into great detail 


asking literally hundreds of questions even 
about a simple residence piece of property. 
These questions fall under the general head- 
ings of other recent sales of similar prop- 
erty, present construction cost less physical 
deterioration, and earning capacity of the 
property. 


‘New Replacement Cost 
Less Depreciation”’ 


Frequently you will hear some person in 
the insurance industry maintain that this 
formula—new replacement cost less depreci- 
ation—is sufficient for all valuation of build- 
ings for insurance purposes. If properly 
applied and understood, that statement is 
probably correct. As we have noted, the 
fire insurance policy establishes, as one of 
the limits of recovery, the cost of replacing 
the building. Therefore, we can start with 
new construction costs and deduct depreci- 
ation in order to arrive at the value for all 
insurance purposes. 

The only difficulty is this—how much de- 
preciation and what does depreciation mean? 
If you asked the insurance man who is de- 
fending this formula, he would tell you that 
by depreciation he means only physical de- 
terioration. The word “depreciation,” of 
course, refers to any diminution of value 
regardless of whether it is due to physical 
deterioration, obsolescence, deterioration of 
the neighborhood, change in zoning laws, 
demand for different kind of structure in 
the particular location, etc. 


Webster’s Unabridged Dictionary defines 
depreciation as “decline in value of an asset 
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due to such causes as wear and tear, obso- 
lescence, etc.” 


- The following are examples of definitions 
of depreciation found in opinions of the 
courts in insurance cases. 


“The word [depreciation] means, by de- 
rivation and common usage, a ‘fall in value; 
reduction of worth’.” (New York Life 
Insurance Company v. Anderson, 263 F. 527 
(CCA-2).) 

“In determining the extent to which these 
buildings had suffered from depreciation, 
the trier of fact should have been permitted 
to consider that, owing to the passage of 
the National Prohibition Act, they were no 
longer useful for the purposes to serve which 
they were erected. It should have been per- 
mitted to consider their adaptibility or in- 
adaptibility to other commercial purposes.” 
(McAnarney case, cited above.) 


As we all know, it is customary for in- 
surance men to refer to standard, arbitrary 
tables of depreciation for certain types of 
buildings for the purpose of determining 
what the depreciation shall be. Frequently 
these tables are supposed to refer to physi- 
cal deterioration only. In fact, they would 
nearly have to be so considered because of 
the fact that all other types of depreciation 
could not be predicted upon a table basis. 
Depreciation factors, such as change in char- 
acter of the neighborhood and demand for 
the function the building was designed to 
provide, would be entirely unique for each 
structure considered. 


Now let us take a look at the usual de- 
preciation table and see if it actually does 
refer to physical deterioration only. 


One of the simplest forms of depreciation 
tables is based on the assumption that a cer- 
tain type of building has a certain life; 
therefore, a frame dwelling will depreciate 
2 per cent a year, a class A, reinforced con- 
crete building will depreciate 1 per cent a 
year and a poorly constructed shed might 
depreciate on a basis of a life of 25 or 30 
years. This assumption is, of course, based 
upon the “one-hoss shay” theory to the 
effect that the component parts of a building 
will progressively soften, weaken and even- 
tually disintegrate in a definite, predictable 
number of years. 


As we all know, a building is made up of 
various component parts, some of which are 
commonly considered repairable and re- 
placeable, such as the paint on the walls 
and the roofing material. Many books and 
manuals very properly consider that the 
flooring, the siding, the glass and the hard- 
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ware are also repairable and replaceable. 
Certainly, if we have a new building and 
any of these items are for any reason dam- 
aged, we will replace them and not consider 
the building worn out. 


Therefore, if we have a frame building 
that is kept in good repair by repairing and 
replacing these various repairable compo- 
nent parts, what is the life of the building? 
This question will be determined on the 
basis of how long it takes a wood beam, 
stud, joist or rafter to disintegrate so that 
it fails to perform its function. 


Standard engineering treatises point out 
that wood under the most favorable condi- 
tions will last for thousands of years and that 
wood commonly lasts for centuries. We 
find frequent examples: old covered wooden 
bridges, wooden joists in colonial homes, 
and rafters and beams in the ancient Span- 
ish adobe buildings in the Southwest. (Frye, 
Civil Engineers Pocket Book (1913), pages 
360 and 361.) The wood is generally the 
most perishable component part of the build- 
ing. If we consider the life of reinforced 
concrete, cement-block and brick construc- 
tion, then the life of the building is even 
greater. 


Most of the depreciation tables found in 
the standard books and handbooks de- 
preciate a building to zero in anywhere 
from 30 to 100 years. Accordingly, we can 
see that even though such a depreciation 
table may be promulgated on the basis of 
representing physical deterioration only, it 
actually represents elements of obsolescence, 
such as change in architectural fashion, de- 
crease in functional utility, desirability, de- 
terioration of the neighborhood, etc. 


The physical deterioration of a building 
is usually overemphasized in its relative im- 
portance as compared with other factors of 
depreciation, This fact is emphasized by 
a quotation from an article by Allen C. Guy, 
regional supervisor of the Western Adjust- 
ment and Inspection Company, published 
in the Weekly Underwriter of May 3, 1952, 
page 1166. At page 1167 it is said: 


“Both kinds of depreciation, physical and 
functional, are continually occurring. In 
any particular case the question ‘which kind 
of depreciation occurs faster?’ is an engi- 
neering matter concerning which consider- 
able difference of opinion exists. Some 
engineers have gone so far as to maintain 
that functional depreciation is the only kind 
which need be considered, because before 
physical depreciation has rendered the asset 
useless the asset will have become obsolete 
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or inadequate and accordingly will be re- 
placed for economic reasons. In other 
words, their position is that in practically 
every case the purchase of more modern 
or more adequate equipment becomes ad- 
visable before the original equipment is 
worn out.” 


If in our own private affairs we try to 
determine how much we ourselves will pay 
for a certain building, the first thing that 
any of us would ask is: Where is it lo- 
cated? That is the first and most important 
inquiry as to the value of any building when 
someone is contemplating acquiring it. Fur- 
thermore, even before we would become 
interested in a specific building, we would 
want to know what type of surroundings 
that building had, what the zoning of the 
community was and what the general pros- 
pects for development were in that particu- 
lar community. 


Furthermore, if any of us were going to 
judge the age of a building for our own 
purposes, we would judge it at a glance as 
an old or a new building, based upon the 
architectural style and the age of the com- 
munity where it is located. It is submitted 
that the real reason that a 50-year-old build- 
ing is not desirable and in as much demand 
to a tenant or a purchaser as a new building, 
is principally because of change in archi- 
tectural design and deterioration of the 
neighborhood. We are sure that a prospec- 
tive tenant or purchaser of a 50-year-old 
building would not reject it because the 
floor joists had so far deteriorated that they 
would not hold the floor up. 


Accordingly, we cannot justify the de- 
preciation tables which we find in the books 
on the basis of physical deterioration alone. 
And we cannot justify a fixed, arbitrary 
depreciation table as applicable to all build- 
ings if that depreciation table takes into 
consideration questions of deterioration of 
the neighborhood and change in architec- 
tural style, etc., because factors such as 
these are, of necessity, unique for each build- 
ing considered. 


Average Clause 


We all know that total losses on buildings 
are relatively rare. It might be said that in 
view of the infrequency with which a build- 
ing is a total loss, we need not be too con- 
cerned about the difficulty of valuing 4 
building for the purpose of paying a total 
loss. This might be true as a practical 
matter although frank acknowledgment of 
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the extreme difficulty of arriving at a value of 
a building might introduce some feeling of in- 
security into the thinking of the insuring public. 

However, there are many partial losses 
of buildings running from a few hundred 
to several thousand dollars. These partial 
losses are extremely important to the usual 
insured who buys insurance for the purpose 
of making sure that he will have funds to 
repair any damage done to his building. 
The insured wants to feel that he is fully 
and properly insured so that if he suffers 
some loss to his building, he will have the 
funds with which to make the repairs. Of 
course, if there happens to be some better- 
ment effected because of the repairs, the in- 
sured does not object too much to paying 
his proportionate share of any betterment, 
such as his proportion of a new paint job or 
new composition roofing. 


Most commercial and industrial buildings 
are insured with an average clause. The 
large premium discount allowed for an aver- 
age clause makes its use almost universal. 
Accordingly, wherever there is a partial loss 
on a building, it becomes necessary to value 
the building to decide whether or not the 
insurance company is going to pay the full 
amount of the partial loss. When we face 
the fact squarely that value is purely a mat- 
ter of opinion and that even experts differ 
very widely in their appraisal of various 
factors such as deterioration of the neigh- 
borhood and propriety of the particular im- 
provement for its location, functional utility, 
obsolescence of architectural design, etc., 
then a considerable degree of uncertainty 
and insecurity is introduced into the insur- 
ance contract. 


Practical Suggestions 


Many insurance companies are following 
the practice of having engineers or special 


agents appraise buildings. Your committee 
believes that most companies consider that 
they are morally bound to stand by these 
company-made appraisals and recognize 
them as accurate and proper in the event 
of a loss. This is true even though some 
companies put a clause in the written ap- 
praisal furnished by the company to the 
effect that in the event of a loss, they will 
not be bound by the appraisal. Although 
we were unable to find any direct decision 
on the question, we are of the opinion that 
a court would hold that any company which 
made an appraisal through one of its regu- 
lar salaried engineers or special agents 
would be estopped to deny the validity and 
accuracy of that appraisal for the purpose of 
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a loss. For instance, suppose a company 
furnished an appraisal to its insured for the 
purpose of guiding the insured in the amount 
of insurance which he should take and sup- 
pose the insured followed the advice of the 
insurer. Then, in the event of a loss, if the 
insurer repudiates its own appraisal, it would 
be a harsh rule that would allow the com- 
pany to mislead the insured and then take 
advantage of the situation. 


Many times agents make appraisals of 
buildings for the guidance of the insured 
in determining how much insurance to carry 
under an average clause. Insurance com- 
panies and adjusters, generally, deny that 
these appraisals made by their agents are 
binding upon the company and maintain 
that the company and the adjuster are at 
liberty, entirely, to disregard the appraisal 
made by the agent in the event of a loss. 
However, it must be admitted that most 
companies and agents are reluctant in any 
particular instance to meet the issue squarely, 
and openly and definitely repudiate the 
agent’s valuation which was used by the in- 
sured as a*guide to the amount of insurance 
he should carry. 


When a broker makes an appraisal of a 
building for insurance purposes, the broker 
is, of course, acting on behalf of his princi- 
pal, the insured, and not acting for the in- 
surance company. Therefore, the company 
and its adjuster would not be bound to ac- 
knowledge the accuracy of the broker’s ap- 
praisal. Before an insured should depend 
upon a broker’s appraisal, he should con- 
sider whether the broker would qualify as 
a competent witness as to value. 


Sometimes an insured will employ a rec- 
ognized expert real estate appraiser to ap- 
praise a building for the purpose of deciding 
how much insurance should be carried under 
an average clause; and in that event, the 
insured, of course, is at the mercy of the 
accuracy of the expert he employed. If 
other experts—perhaps only one—disagree 
with his expert, then all he can do is hope 
that the court accepts his expert over the 
other experts. 


Insurance companies generally follow the 
practice of offering to the insuring public 
what they call a stipulated-amount average 
clause, which provides in effect that if the 
insured maintains a certain amount of in- 
surance on the building, then partial losses 
will be paid in full (with proper allowance 
for betterment). For this stipulated-amount 
average clause the insurance companies give 
90 per cent as much credit as they would 
give for an average clause without the stipu- 
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lated amount. It is general practice for an 
insurance company to demand an appraisal 
by a recognized appraisal company to deter- 
mine the amount of insurance that shall be 
required under the stipulated-amount aver- 
age clause. This practice would seem to 
be a complete answer to the question of 
valuation of buildings for insurance purposes 
so far as partial losses are concerned. By 
following this practice, the value of the 
building is determined between the insured 
and the insurer prior to the writing of the 
policy and, therefore, there is nothing to 
discuss at the time of the loss except the 
amount of the loss and damage to the build- 
ing. It might be suggested that it seems 
a little inconsistent for the company to give 
appraisals for the guidance of its insureds 
but to require a recognized expert’s opinion 
in the case of the stipulated-amount average 
clause where the appraisal will be binding 
on the company as well as on the insured. 


We have tried to point out in this paper 
that value is a matter of opinion and that 


there are a great many complex and difficult 
considerations which must be taken into ac- 
count in arriving at an opinion and that the 
opinions of experts vary widely as to the 
value of any particular building. This is, 
of course, unfortunate and we all wish that 
there was some easy, definite and exact way 
of determining value. However, if we are 
going to conduct the insurance business and 
interpret and adjust insurance policies on 
the basis of indemnity, there is no escape 
from attempting to determine the actual 
value of buildings even though that determi- 
nation may be difficult and fraught with 
considerable uncertainty. If we adopt some 
arbitrary mathematical formula that anyone 
can apply with a high degree of accuracy 
if he can read a tape measure and multiply 
correctly, we are departing from the indem- 
nity principle and in some cases failing to 
indemnify an insured for an honest loss he 
has suffered, and in other cases are granting 
a profit to an insured in adjusting his loss. 


[The End] 


LIABILITY UNDER WORKMEN'S COMPENSATION LAWS | 


Trial Under Automobile Insurance 
Policy Exclusion Clause Not Estopped 
by Defeat of First Defense (New York). 
—During a trip into Canada, a passenger 
in the assured’s car was injured in an 
automobile accident. When the first 
defense of the automobile insurance com- 
pany—that the claimant was a guest and 
excluded from recovery under Canadian 
law—was defeated, the company then 
claimed that the passenger was an em- 
ployee of the assured, and it denied lia- 
bility on the basis of an exclusion clause 
in its policy, 

The trial court directed a summary 
judgment against the company, and the 
company appealed. 

The higher court reversed the order 
of the trial court. It said that the main 
action merely determined that the pas- 
senger was not a guest under the Canadian 
law; it did not, as a matter of law, 
determine his status under the exclusion 
clause. The court added that the legal 
status between the travelers was a puz- 
zle and fitted neither employee nor guest 
relationship as a matter of law. Whether 
the passenger was an employee was 
termed a “question of fact,” and a new 
trial was ordered.—J/ewtraw v. Hartford 
Accident and Insurance Company. New 
York Supreme Court, Appellate Division, 
Third Judicial Department. May 7, 1952. 
CCH WorKMEN’s COMPENSATION LAW 
Revorts § 2187. 





Carrier for Lessor Liable for Death of 
Employee (Tennessee).—A miner, em 
ployed by a company that had subleased 
mining premises to another, was killed in 
a rock slide. The leasing partnership 
retained control of a compensation policy 
and continued to pay premiums on the 
policy. The carrier did nothing to deny 
liability or cancel the policy, but rather, 
by its silence, indicated an assent to the 
arrangement. The court held the carrier 
for the lessor liable for death benefits.— 
Douglas v. Sharp. Tennessee Supreme 
Court. June 7, 1952. CCH WorkMEn’s 
COMPENSATION LAW Reports § 2142. 

Death on Way from Work Is Com- 
pensable (Texas).—The location of a 
large manufacturing plant outside of the 
city limits required the employees to 
arrange their own means of transporta- 
tion to and from work. An employee of 
the plant was killed on a public highway) 
while attempting to aid in starting the 
stalled automobile of a fellow worker 
with whom he was riding home from 
work on a share-a-ride basis. Since his 
means of transportation was a necessary 
incident to the service of his employer, 
the court held that the death was com- 
pensable.—Konvicka v. Employers Mutual 
Liability Insurance Company of Wisconsin 
United States Court of Appeals for the 
Fifth Circuit. June 27, 1952. CCH 
WorKMEN’s COMPENSATION LAw Reports 
q 2194. 
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Inadequacy of Liability Limits 


Under the Warsaw Convention 


By WILLIAM A. HYMAN 


TMHIS PAPER proposes to discuss the 
problem of revising that particular pro- 
vision of the Warsaw Convention which, in 
the absence of willful misconduct, limits the 
liability of the air carrier for damages sus- 
tained in the event of death or wounding of 
a passenger to 125,000 French francs. A 
brief recapitulation of the history, the ob- 
jectives and the pertinent provisions of the 
Convention is therefore necessary. 


History 


In 1923, the French Government proposed 
to convene a conference to deal with the 
codification of international private air law 
on an international governmental level. 


The First International Conference on 
Private Air Law was held in 1925 at Paris. 
It decided to set up the Comité International 
Technique d’Experts Juridiques  Aeriens 
(CITEJA), a continuing commission of 
experts, to develop drafts of conventions 
for submission to international govern- 
*mental conferences. The CITEJA_ was 
organized in 1926. (The United States did 
not officially participate in the work of this 
Comité until 1931.) 


The Second International Conference on 
Private Air Law convened at Warsaw and, 
on October 12, 1929, working from the 
draft prepared by the CITEJA, concluded 
“The Convention for the Unification of Cer- 
tain Rules Relating to International Trans- 


Mr. Hyman, New York. City Attorney 
and former special deputy attorney gen- 
eral of New York State, delivered this 
address at the International Bar Asso- 
ciation Madrid Conference, Symposium 
on Air Laws, on July 17. 


portation by Air.”* The adherence of the 
United States was proclaimed in 1934, 

As a result of the work of CITEJA, other 
conventions were concluded,’ but, so far, 
the Warsaw Convention remains the only 
international code of rules in the field of 
private air law which has gained the ac- 
ceptance, by ratification or adherence, of 
some 40 nations.‘ 

In 1944, more than 50 nations met at 
Chicago and signed the Convention on In- 
ternational Civil Aviation, known as the 
Chicago Convention of 1944.5 Out of this 
convention was born in 1947 a new special- 
ized agency of the United Nations, the 
International Civil Aviation Organization 
(ICAO), with headquarters in Montreal, 
Canada.‘ 


The work of the ICAO falls into three 
main categories: air navigation (safety and 
regularity of international flight), economic 
aspects of international air transportation 
and international air law. 

The developing, drafting and promulgation 
of international conventions come under the 





‘CCH Aviation Law Reports { 27,011. 

* Treaty Series No. 876; 49 Stat. 3000. 

*The Rome Attachment Convention, 1933; The 
Rome Surface Damage Convention, 1933; The 
Brussels Protocol on Surface Damage, 1938; 
The Convention on Assistance and Salvage of 
Aircraft or by Aircraft at Sea, Brussels, 1938. 


Liability Limits Under Warsaw Convention 


*CCH Aviation Law Reports, pp. 24,058-24,059; 
United Nations Press Release ICAO/196, of Jan- 
uary 30, 1952. 

5 Department of State Publication No. 2282; 
CCH Aviation Law Reports { 28,013. 

6°72 American Bar Association Reports 165-167 
(1947). 
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last category and are under the jurisdiction 
of the legal committee organized in 1947. 


This committee assumed the duties of 
CITEJA, which has become defunct. These 
duties embrace the consideration of revi- 
sions of several conventions," including the 
Warsaw Convention.’ 


The latest session of the legal committee 
dealing with the revisions of the Warsaw 
Convention was held in September, 1951, 
at Madrid. It established a subcommittee of 
ten experts. A work-session of this sub- 
committee held in January, 1952, at Paris, 
lasted two weeks but brought no definitive 
results. Its report stated that several mem- 
ber nations of the ICAO are in favor of 
retaining the present limits of liability, while 
other nations suggested that. the limits be 
substantially increased.’ Since the revision of 
the Warsaw Convention was assigned pri- 
ority next below that of the Rome Conven- 
tions, speedy results can hardly be expected.” 


Provisions of Warsaw Convention 


The Warsaw Convention applies to all 
international transportation of persons, 
baggage and goods performed by aircraft 
for hire. To be “international transporta- 
tion” it must, according to the contract of 
the parties, 


(a) have a place of departure and a place 
of destination situated within the territories 
of two of the high contracting parties, or, 


(b) if the place of departure and of 
destination are both within the territory of 
one of the high contracting parties, it must 
have an agreed stopping place within a 
territory subject to the sovereignty, suze- 
rainty, mandate or authority of another 
power, whether that power is, or is not, 
a party to the Warsaw Convention.” 


The air carrier is made liable for dam- 
ages in the event of the death of, or bodily 
injury to, a passenger suffered in an acci- 
dent which took place on board the aircraft 
or in the course of the embarking or dis- 
embarking operations.” 


The carrier can avoid this presumed lia- 
bility by proof that all necessary measures 


™ See footnote 3. 

*72 American Bar Association Reports 165 
(1947); 73 American Bar Association Reports 
158 (1948). 

* United Nations Press Release ICAO/196, of 
January 30, 1952. 

175 American Bar Association Reports 178 
(1950). 

4 Art. 1, Warsaw Convention. 

® Art. 17, Warsaw Convention. 
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to avoid the damage had been taken or 
that it was impossible to take such measures” 


Proof by the carrier of the passenger's 
contributory negligence may wholly or 
partly relieve the carrier from liability.” 


Liability for bodily injury or death is 
limited to 125,000 French francs for each 
passenger.” This limitation, expressed in 
gold francs of 65% milligrams of gold of 
0.900 fineness, amounts to about $8,291 
(United States). (There is also a maximum 
liability of $16.58 (United States) for each 
kilogram of checked baggage and cargo, 
and $331.67 (United States) for any pos- 
sessions the passenger may carry.) 


“Willful misconduct” (dol in French) 
resulting in damage makes the limitation of 
liability unvailable to the air carrier.” 


The action for damages must be brought 
within two years.” 


Objectives 


The objective of the Warsaw Convention 
is succinctly stated in its full title (the 
unification of certain rules relating to in- 
ternational transportation by air). Its 
provisions form, in effect, an international 
code declaring the rights and liabilities of 
the parties to contracts of international air 
carriage. 


The provisions of this code do not re- 
quire implementation by local legislation;® 
they are self-executing, and override and 
supplant any contrary local law.” 


The importance of such codification is 
self-evident. On an international level, now 
embracing the territories and all kinds of 
dependencies of some 40 nations, uniform 
rules govern the rights and liabilities of 
air carrier and passenger or shipper. The 
often vexing problem as to which law of 
the laws of two or more countries is to be 
applied in a given case was largely put to 
rest. The monetary limits of liability were 
thought to be beneficial to carrier and 
passenger alike. The carrier was to be 
afforded a basis on which to obtain insur- 
ance rates and the passenger was to be 
aided by giving him, in the form of the 


4% Art. 20, Warsaw Convention. 

1% Art. 21, Warsaw Convention. 

18 Art. 22, Warsaw Convention. 

1 Art. 25, Warsaw Convention. 

11 Art. 29, Warsaw Convention. 

%8 Garcia v. Pan American Airways, 50 N. Y. S. 
(2d) 250, aff'd 1 Avi, 1280, 55 N. Y. S. (2d) 317, 
aff'd 295 N. Y. 852. 

%” Ross v. Pan American Airways, 2 Avi. 14, 
911, 299 N. Y. 88. 
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carrier’s presumed liability, a more secure 
ground of recovery. All this would lead 
to a decrease in litigation and to a reduc- 
tion of the carrier’s operating expenses, 
resulting in lower transportation charges. 


Should Liability Limits 
Be Increased? 


The answer to this question, it is sub- 
mitted, should be in the affirmative. 


The provisions which limit the carrier’s 
liability for damage to person (and to 
baggage and goods) must be viewed with 
an acute awareness of the situation as it 
prevailed in 1929. It was only two years 
after Lindbergh’s historic flight; it was a 
time when the aviation industry and travel 
by air were in their infancies. It was a 
world vastly different from our present one. 
Then it was thought that airlines needed 
protection and assistance in developing in- 
ternational air travel. It was thought that 
such end justified the curtailment of the 
passenger’s rights. Conditions have totally 
changed since 1929. 


(1) The aviation industry has grown up; 
it is still growing with exceptional and ac- 
celerating speed. The growth is world-wide. 


(a) The number of passengers carried 
on the world’s airlines in 1951 exceeded the 
number for 1950 by nearly eight million. 
Approximately 39 million passengers were 
carried an average distance of 872 kilo- 
meters (541 miles) each for a total traffic 
of 34,000 million passenger-kilometers 
(21,000 million passenger-miles). This is 
more than double the amount for the first 
postwar year and nearly 20 times the best 
prewar total.” These figures do not include 
the U. S. S. R. and China. 


For 1929 the total passenger-kilometers 
amounted to only 212 million; for 1951, as 
stated above, the total skyrocketed to 
34,000 million.” 


The share of the airlines in transportation 
of passengers compares very favorably with 


transportation by railway, ship or other 
means. 


In the United States, the airlines are now 
handling about one third of the total pas- 
senger movement representing passengers 
who make trips of 300 kilometers (190 
miles) or more by railway and motor-bus. 


* Reports of the Council to the Assembly of 
ICAO for 1951, Doc, 7220 A6-P1, Montreal, May, 
1952, pp. 1-4. 


Liability Limits Under Warsaw Convention 


In 1951 in Europe, about 20 per cent of the 
passengers between London and Paris 
travelled by air. In some parts of the 
world, the airlines’ share is much higher. 
For example, between North and South 
America about 70 per cent of all travellers 
now move by air.” 


(b) Notwithstanding the enormous in- 
crease in air travel, the safety record for 
1951 was better than ever before. No 
world-wide figures are available. Figures 
for the United States showed the pas- 
senger-fatality rate for 1951 to have been 
less than 0.9 per 100 million passenger-kilo- 
meters. In 1951 the air lines of the United 
Kingdom operated over 1,600 million pas- 
senger-kilometers without a passenger 
fatality.” 


(c) Remarkable success was scored by 
the air lines in holding and even decreasing 
their unit-costs level, particularly so on the 
European Continent. This success was 
achieved despite the generally rising price 
levels throughout the world. 


A rough estimate is that the decrease 
amounted from about $0.45 (United States) 
per capacity-ton-kilometer in 1948 to about 
$0.33 (United States) in 1951. The main 
reasons for such decrease are increased 
standardization of equipment, introduction 
of modern types of aircraft, economical 
mangement, close control of overhead ex- 
penditure, etc.™ 


(2) The notorious fact that costs of 
living have risen enormously since 1929— 
and due to world-wide inflation, the pur- 
chasing power of all monetary units has 
decreased by at least 40 per cent-50 per 
cent—represents another substantial change 
of conditions. 


In the face of these statistical facts, one 
can no longer entertain the idea that, in 
order to develop international air travel, 
we must protect the air industry by im- 
posing unreasonable limits upon the amounts 
which passengers may recover for injuries 
inflicted by the negligence of the carrier. 
One ought to keep in mind that the liability 
of the carrier is still predicated on negli- 
gence, although the burden of proof has 
been shifted. 


The aviation industry is an adult, mature 
enough to assume full responsibility for its 
operations. 


21See graphs at p. 4 of report cited in foot- 
note 20. 

22 P. 2 of report cited in footnote 20. 

% PP, 14 of report cited in footnote 20. 

* P. 6 of report cited in footnote 20. 





(3) The arguments commonly made 
against a substantial increase in the liability 
limits are baseless. 


(a) The objection is often made that 
such increase would entail a substantial 
rise in the air carrier’s operating costs. 
This is simply not so. 


It appears that the doubling of present 
limits would create an increase in the 
operating costs of only 1 per cent.” The 
premiums could be adjusted on a proper 
basis with the insurance companies so as 
to give proper protection to the carrier and 
the passenger and yet not be prohibitive. 


Thus, it appears that the increase in 
operating costs resulting from the removal 
or substantial increase of the liablity limits 
would not be a factor serious enough to 
justify the present drastic curtailment of 
the protection to which passengers by air 
are as fully entitled as are passengers 
travelling by railroad or ship. 


On the other hand, the limitation of pro- 
tection may adversely affect the inclination 
to travel by air if the public becomes aware 
of it. Very few passengers are today aware 
of the limits on recovery imposed by the 
Warsaw Convention. Practical experience 
has shown that the fine print on the pas- 
senger tickets subjecting international trans- 
portation to the limitations of the Warsaw 
Convention is not calculated to put the 
passengers on notice of the limitations. 


(b) Another argument advanced is that 
a substantial increase of liability limits may 
jeopardize the existence of the present 
Warsaw Convention. Some nations ad- 
hering to the Warsaw Convention might 
refuse to join in a revised convention with 
limits substantially raised. Other nations, 
not yet adherents of the Warsaw Con- 
vention, might refuse to adhere to a con- 
vention which differs from the present War- 
saw Convention by having substantially 
raised liability limits. 

The answer to this objection is twofold. 
First, the present Warsaw Convention 
could be preserved by providing that the 
revised convention would supplant the 
present one only if a requisite number of 
nations ratify it. Second, the removal 
or increase in the present liability limits 
would not require the court in any country 


275 American Bar Association Reports 454 
(1950). 
2°74 American Bar Association Reports 198 
(1949). 
2772 American Bar Association Reports 98 
(1947). 
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in which an action is brought to give an 
award equal in amount to the increased 
limits, if such award exceeded the valuation 
of the case in the court where such action 
is being tried. In other words, the stand- 
ards of evaluating the case prevailing in 
a particular country where the case was to 
be tried would still prevail. However, in 
those countries with a higher standard of 
evaluation for injuries and loss of life, in 
negligence actions, an award cannot now 
be rendered for a sum in excess of the 
present limits. 


In every case the award should depend 
upon the factors establishing the legal dam- 
ages suffered by the claimant. 


(4) The trend is in favor of an increase 
of the present limits on recovery in cases 
of death or personal injuries. The United 
States Government supports such an in- 
crease.” The American Bar Association 
recommended and urged the raising of 
these limits as early as 1947," and lately did 
so at its 1950 meeting in Chicago.” These 
recommendations were made after a thor- 
ough discussion of the arguments advanced 
for and against such increase. 

The Rome Conventions, in accord with 
the latest draft revisions relating to dam- 
ages to third persons on the surface, pro- 
pose to increase the liability limit in case 
of death or personal injury from 125,000 
francs to 300,000 francs (approximately 
$20,000 (United States)).* 


Conclusion 


The Warsaw Convention is now being 
used as a means of defeating justice by 
denying proper recovery to the victims of 
the air carrier’s negligence. 

Elementary justice to the passenger who 
must depend for his safety upon the care 
and caution exercised by the air carrier re- 
quires the establishment of equality before 
the law of all parties, passengers as well as 
operators, involved in the _ international 
industry of transportation by air, because 
the passenger has no real means of combat- 
ing the negligence of the air carrier. 

It is, therefore, respectfully submitted 
that the limits on the air carrier’s liability 
be either removed or substantially increased in 
order to effect just and adequate compensa- 


(Continued on page 547) 


275 American Bar Association Reports 412- 
414 (1950). " 

2 The Insurance Law Journal, May, 1952, P. 
340. 
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“State Regulation 


of Insurance Rates 


By RUSSELL H. MATTHIAS 
and CHARLES B. ROBISON 


Reprinted from the July, 1952 issue of Federation of Insurance Counsel 


MHE FIRST ATTEMPTS of the states 

to regulate pricing practices of insurance 
companies were the anticompact and antidis- 
These were ineffective to 
control the actual premiums charged. Early 
rating laws, around 1910, were aimed at fire 
insurance companies and required each com- 
pany to file its schedule of rates. Rates 
could not be changed unless new schedules 
were filed, and the state administrative agency 
had the power to determine subsequently 
whether the rates were excessive or inadequate. 


crimination laws. 


This method of schedule rating required 
each company to have its own rating de- 
partment, because the anticompact laws 
prohibited joint action of companies in rate- 
making. Several states amended these laws 
to permit companies to form rating bureaus to 
make schedules of rates for use by all the 
companies belonging to the organization. 
Supervision was established over the bu- 
reaus, and companies were allowed to de- 
viate up or down from the bureau rates. 


Nearly all of the rating laws by 1940 ap- 
plied only to fire, lightning and tornado insur- 
ance. Practically no legislation was directed 
at casualty insurance rates, except work- 
men’s compensation and surety. However, 
about a dozen states had laws regulating 
motor vehicle insurance rates, and other 
states had similar bills in their legislatures. 

The authors in their 1939 article’ made the 
following comments concerning rating laws: 





‘This article is a sequel to one of the same 
title by the same authors published 13 years 
ago (Matthias and Robison, ‘‘State Regulation 
of Insurance Rates,’’ 27 Georgetown Law Jour- 


Regulation of Insurance Rates 


“Rating bureaus should be subject to 
strict supervision lest the evils ot high-priced 
monopoly become sanctioned through inade- 
quate or improper supervision of them . 

“A company which by its plan of opera- 
tion is safely able to offer insurance at a 
lower rate than that set by a rating bureau 
should certainly be permitted to do so. 


“It has not yet been proved that the 
policy of present rating laws to concentrate 
the business of rate-making in rating organi- 
zations has been beneficial to the insurance- 
buying public... 


“Rating laws have not reduced the in- 
surance cost of the ordinary citizen. In 
fact, they have been the cause of increasing 
his insurance cost and have resulted in 
legalizing the trust practices prohibited by 
anti-compact laws.” 

Certain suggestions were also made by 
the authors for a model rating law. These 
included the licensing and supervision of 
rating bureaus; the filing of rates by insur- 
ance companies or through a rating bureau, 
without any requirement for approval of 
the filings, but granting the state agency 
authority to correct any rate subsequently 
found to be unjust, unreasonable or un- 
fairly discriminatory; permitting deviations 
from filed schedules based upon loss or ex- 
pense factors; and providing for adequate 
hearings before the insurance commissioner 
and for appeal to the courts. 


mal 1051-1070 (1939). A brief reference to por- 
tions of that article will provide a background 
for the comments to follow concerning present 
state rating laws. 
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The authors are mem- 
bers of the Chicago 
law firm of Meyers & 


Matthias. 


Mr. Robison 


is also vice-president 

and president-elect of 

the Federation of In- 
surance Counsel 


Russell H. Matthias 


Last, the authors urged serious considera- 
tion of the problem of rating legislation so 
that a fair and equitable rating law could 
be produced that would gain nationwide 
support. They concluded: 

“Uniform and adequate state supervision 
of insurance companies is the one sure way 
to prevent agitation for complete federal 
regulation.” 


Southeastern Underwriters case and the 
all-industry bills —The 1944 decision of the 
Supreme Court in the Southeastern Under- 
writers case* hastened the advent of nation- 
wide passage of rating laws with some 
semblance of uniformity. That decision 
shook the very foundations of the insurance 
industry, laying it open to regulation by the 
federal government and to the application 
of such laws as the Sherman Act, the Clay- 
ton Act, the Federal Trade Commission Act 
and the Robinson-Patman Act, all relating 
to combinations in restraint of trade, mo- 
nopolistic practices and price fixing. Rating 
procedures and practices of rating bureaus 
were now particularly vulnerable to federal 
attack, particularly in those states having no 
rating law regulating such activities. 

To forestall impending disaster, and to 
give the industry and the states time to 
survey the situation and to prepare state 
legislative programs, Congress was urged 
to pass a moratorium, which it did in what 
is known as Public Law 15.° This law de- 


2U. 8. v. Southeastern Underwriters Associa- 
tion, 322 U. S. 533, 64 S. Ct. 1162, 88 L. Ed. 1440 
(June 5, 1944). See: Symposium, ‘Regulation 
of Insurance,"’ 15 Law and Contemporary Prob- 
lems 471-629 (Autumn, 1950); Lilly, ‘‘Insurance 
as Commerce,”’ 11 Maryland Law Review 81-99 
(1950). 

 Seventy-ninth Congress, approved March 9, 
1945, 15 U. S. C. A., Secs. 1011-1015. 

4317 U. S. 341, 63 S. Ct. 307, 87 L. Ed. 315 
(1943) (holding the Sherman Act inapplicable 
to price-maintenance agreements for agricultural 
commodities pursuant to the California Agricul- 
tural Prorate Act). 
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Charles B. Robison 


clared that the continued regulation of in- 
surance by the states is in the public interest 
and that none of the aforementioned federal 
laws would apply to the business of insur- 
ance until January 1, 1948 (later extended to 
July 1, 1948), and thereafter should apply 
only “to the extent that such business is not 
regulated by state law.” 


The theory behind state regulation to 
the exclusion of federal regulation or the 
applicability of federal laws has just been 
expressed by the Supreme Court in Parker 
v. Brown.* The insurance industry conceived 
that if all the states were to pass rate 
regulatory laws whereby the insurance de- 
partments of the several states had authority 
to approve or disapprove rate filings, “state 
action” would be valid under the doctrine 
announced by the Supreme Court in that 
case, and under the protection extended by 
Congress in Public Law 15 from federal in- 
terference with state regulation.® 


Segments of the industry representing rat- 
ing bureaus prepared drafts of rating legis- 
lation requiring prior approval of all rates 
by a state regulatory official. This legisla- 
tion was passed in ten states.° The purpose 
of these laws was to protect the rating bu- 
reaus and their member companies from 
the impact of the federal antitrust and 
price-fixing laws. They were patterned 
after existing rating laws in the fire insurance 


field, where rating bureaus were generally rec- 


5 See note: ‘‘Congressional Consent to Discrim- 
inatory State Legislation,’’ 45 Columbia Law 
Review 927-952 (1945); Patterson, ‘‘The Future 
of State Supervision of Insurance,’’ 23 Texas 
Law Review 18-38 (1944); U. 8. v. Sylvanus, 192 
F. (2d) 96 (CA-7, 1951) (holding that Congress 
did not, however, by Public Law 15 intend to 
surrender control of the use of the mails against 
obvious intent to defraud). 

* Alabama, Connecticut, Florida, Kansas, 
Maryland, New Jersey, North Carolina, South 
Dakota, Tennessee and Texas. 
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ognized and supervised in the making of 
fire insurance rates. 


Meanwhile, the general insurance industry 
was becoming active in the legislative field, 
as well as the National Association of In- 
surance Commissioners. The All-Industry 
Committee was organized in May, 1945, at 
a joint meeting of the NAIC Federal Legis- 
lation Committee and representatives of 
some 19 national insurance organizations. 
These included the rating bureaus, company 
associations, agents and brokers associa- 
tions, and a newly organized group, the 
National Association of Independent Insurers. 


After a year of numerous deliberations, 
the All-Industry Committee presented the 
National Association of Insurance Com- 
missioners with its drafts of fire and casu- 
alty model-rating bills, and these were 
approved in June, 1946, for submission to’ the 
various state legislatures in 1947." The bills 
declare their purpose to be promotion of the 
public welfare by regulating insurance rates 
to the end that they shall not be excessive, 
inadequate or unfairly discriminatory, and 
to authorize and regulate cooperative action 
among insurers in rate-making. Factors to 
be considered in rate-making are. detailed, 
and rates are required to be on file for re- 
view by the insurance department before 
becoming effective. Rates may be filed by 
a company independently or through a 
rating bureau, but no company shall be re- 
quired to belong to a bureau. The depart- 
ment may refuse to approve a filing, or it 
may subsequently, after a hearing, deter- 
mine that a filing no longer meets the 
standards of the law. 


Rating organizations are required to be 
licensed and subject to examination by the 
department. Member or subscriber com- 
panies may deviate from the established 
rates of the bureau upon satisfying the 
department of the reasonableness and justi- 
fication for the deviation. 


Companies are required to record and re- 
port their loss and expense experience an- 
nually in such form and detail as prescribed 
by the department to aid it in determining 
whether the rate filings comply with the 
standards of the law. These reports are to 
be submitted through a rating organization 
or statistical agency of which an insurer is 
a member or subscriber, but no insurer 
shall be required to record or report its 
experience on a classification basis incon- 
sistent with the rating system filed by it. 


™ Proceedings of the National Association of 
Insurance Commissioners (1946), pp. 353-421. 


Regulation of Insurance Rates 


Legislative Enactments 
of the All-Industry Bills 


The all-industry bills received favorable 
legislative treatment in 28 states in 1947, in 
five states in 1948 and in three states in 
1949. Other states either retained their 
existing rating laws or passed laws sub- 
stantially different and more liberal than the 
all-industry bills. The latter category con- 
sists of the states of California, Missouri 
and Montana. By 195@-attstates, territories 
and the Di of Columbia had passed 
fire and casualty rating laws except Idaho, 
which remained without a casualty rating 
law, and then in 1951 Idaho passed the 
all-industry bill, but suspended its effective 
regulatory features, except for the licensing 
and examination of rating and statistical 
organizations, until the insurance commis- 
sioner finds that no reasonable competition 
continues to exist for a particular class of 
insurance. If he so finds, then the require- 
ments for rate filings, approvals and statis- 
tics are to be imposed. 


California and Missouri have adopted a 
regulatory system of licensing and examin- 
ing rating bureaus, which however, does not 
require rate filings or initial approval. of 
rates. Power is given the insurance depart- 
ment to investigate rates and to require that 
they be not excessive, inadequate or unfairly 
discriminatory. 


The National Association of Independent 
Insurers fought within the All-Industry 
Committee to liberalize the bills so as to 
preserve free competition for insurers not 
belonging to any rating bureau. Significant 
amendments to the bills were secured, and 
these have been incorporated into the laws 
of many of the states. 


Louisiana _and Texas are the only states 
where casualty rates are actually promul- 
gated by a state regulatory body, except in 
Massachusetts Where compulsory automo- 
bile public liability rates are established by 
the insurance commissioner. In nearly all 
of the states the procedure for rate regula- 
tions follows the all-industry pattern of 
requiring rate filings and approval thereof 
by the state insurance department. 


Administration of the Rating Laws 


As expected, the constitutionality of both 
the all-industry law and public law was 





challenged, but both were upheld.’ The ad- 
ministration of the laws by the several state 
insurance departments has fallen short of 
the expectation of segments of the industry, 
particularly the independent companies. The 
tendency of the administrators has been to 
require more and more detailed statistics 
to support rate filings, and to require more 
uniformity among insurers than the laws 
obviously intended. The last sentence of 
the “purpose” section of the model law says 
that it “shall be liberally interpreted to 
carry into effect” the provisions of the sec- 
tion stating that the law is not intended “to 
prohibit or discourage reasonable competition.” 


It is clear that under the laws the insur- 
ance companies, or their rating bureaus, are 
charged with the responsibility of making 
the rates, and the state officials are to exer- 
cise merely a supervisory capacity to deter- 
mine that the rates filed are not excessive, 
inadequate or unfairly discriminatory. The 
powers of the state supervisors are those 
which are specially granted by statute or 
reasonably implied therefrom.’ The officials 
are not to substitute their judgment for 
that of company management. When a 
company is unable to prove by statistics 
whether a rate for a given risk is or is not 
mathematically correct, it should still be 
permitted to use that rate if it cannot clearly be 
proved to be excessive, inadequate or un- 
fairly discriminatory. 

There is adequate statutory authority for 
the use of company management’s judgment 
in rate-making under the all-industry laws. 
The laws say that in making rates: 

“Due consideration shall be given... to 
prospective loss experience ... to a reason- 
able margin for underwriting profit and con- 
tingencies . to prospective expenses . . 
to underwriting practice and judgment and 
to all other relevant factors .... Such rat- 
ing plans may measure any differences 
among risks that have a probable effect upon 
losses or expenses....” 

These factors certainly cannot be meas- 
ured or proved by statistics alone, and a 
large measure of management’s common 
sense must be used. Furthermore, many of 


8 North Little Rock Transportation Company 
v. Casualty Reciprocal Exchange, 85 F. Supp. 
961 (ED Ark., 1949); affirmed, 181 F. (2d) 174; 
certiorari denied 340 U. S. 823, 71 S. Ct. 56, 95 
L. Ed. 604. 

* Commercial Standard Insurance Company v. 
Board of Insurance Commissioners, 34 S. W. 
(2d) 343 (Tex. Civ. App. 1931); Board of Insur- 
ance Commissioners v. Texas Employers’ Asso- 
ciation, 144 Tex. 543, 192 S. W. (2d) 149, 154-155 
(1946); Royal Highlanders v. Wiseman, 140 Neb. 
28, 299 N. W. 459, 464-466 (1941); Phenix Mutual 
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the laws provide that a rate filing may be 
supported by “the experience or judgment 
of the insurer or rating organization making 
the filing, its interpretation of any statistical 
data it relies upon, or any other relevant 
factors.” 


Nevertheless, rate-making procedures used 
and required under the present laws are be- 
coming increasingly more burdensome. Statis- 
tical requirements are oftentimes stifling and 
render nugatory the judgment factor in 
rate-making. The tremendous cost involved 
in preparing, compiling and analyzing de- 
tailed statistics should begin to make one 
wonder whether the result justifies such a 
system. A simpler and less complex method 
would certainly be desirable if in the end 
adequate control is exercised over rates. 


Suggested Legislative 
Revision 


There is a simpler method of rate regu- 
lation which might well be adopted in states 
having the all-industry and similar rating 
laws by the simple expedient of using the 
definitions of “excessive” and “inadequate” 
found in the California Rating Law, appli- 
cable to fire and casualty companies. ‘These 
definitions are as follows: 


Section 1852, 

“(a) Rates shall not be excessive or inade- 
quate, as herein defined, nor shall they be 
unfairly discriminatory. 


“No rate shall be held to be excessive un- 
less (1) such rate is unreasonably high for 
the insurance provided and (2) a reasonable 
degree of competition does not exist in the 
area with respect to the classification to 
which such rate is applicable. 


“No rate shall be held to be inadequate 
unless (1) such rate is unreasonably low 
for the insurance provided and (2) the con- 
tinued use of such rate endangers the 
solvency of the insurer using the same, or 
unless (3) such rate is unreasonably low 
for the insurance provided and the use 
of such rate by the insurer using same has, 
or if continued will have, the effect of de- 
stroying competition or creating a monopoly.” 
Fire Insurance Company v. Rouillard, 92 N. H. 
228, 29 Atl. (2d) 134, 137 (1942); State ex rel. 
Inspection Bureau v. Whitman, 196 Wis. 472, 
220 N. W. 929 (1928); Independence Insurance 
Company v. Independent Life and Accident In- 
surance Company, 61 S. E. (2d) 399 (S. C.. 
1950): Cf. Utilities Commission v. Springfield 
Gas Company, 291 Ill. 209, 232-234, 125 N. E. 891 
(1919); Missouri ex rel. S. W. Bell Telephone 
Company v. Public Service Commission, 262 
U. S. 276, 43 S. Ct. 544, 67 L. Rd. 981, 985 
(1923). 
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One or both of these definitions is in- 
cluded, in varying degree, in the laws of 
Arizona, Minnesota, Missouri, Nebraska, 
Oklahoma and Utah. Under such defini- 
tions, detailed statistical supporting informa- 
tion is unnecessary to justify a rate filing. 
If competition exists for the particular type 
of insurance, no rate can be declared ex- 
cessive. Likewise, if the solvency of the 
company is not endangered by the use of 
the rate, or if the use of the rate will not 
have the effect of destroying competition, 
rate cannot be declared inadequate. 
These factors are all that need be con- 
sidered, other than the further factor of 
unfair discrimination, which has not caused 
difficulty in its administrative application. 


such 


Between the extreme of finding insol- 
vency or destruction of competition by use 
of an inadequate rate and the extreme of 
finding that no competition exists and the 
rate is excessive, lies a wide margin of free- 
dom of action for insurers, bureaus and the 
departments in rate administration. The 
filing requirements of the all-industry laws 
can be retained, so that all rates will be on 
file and so that the insurance departments 
will have the opportunity to review the rates 
to see that the critical factors in the defini- 
tions have not been violated. 

The public is adequately protected under 
such a system of rate regulation because at 
all times free competition will exist to pro- 
vide different markets and different prices from 
which the public can choose its insurance. 

Why should it be necessary for an insurer 
or a rating bureau to furnish voluminous 
detailed statistical data to support a rate 
filing? Why should an insurance depart- 
ment be burdened with the necessity of re- 
viewing this data? What benefit does the 
public receive from this procedure that it 
cannot also receive under the California 
definitions method? The proper answers to 
these questions all appear to be in the nega- 
tive. Most of the detailed statistical data is 
of little practical value, for it is often two 
years old and does not reflect current facts 
or future trends. 

An insurer should be permitted to charge 
a premium commensurate with the risk it 
insures. The profit a company makes 
should be no concern of the government 
so long as there are available in the area 
other companies willing and able to write 
the risk at a lesser rate. It should be the 
responsibility of the individual insured to 

” The National: Underwriter, May 1, 1952, p. 
25; May 22, 1952, p. 17; and profit control for- 


mula assailed by Commissioner Allyn of Con- 
necticut, June 5, 1952, p. 15. 


Regulation of Insurance Rates 


shop around for his insurance; if he wants 
to pay the highest price on the market, that 
should be his privilege, and likewise, if he 
wants to pay the lowest price. So long as 
several prices are available to choose from 
for the same type of insurance, no one is 
injured, and no one, least of all the govern- 
ment, should complain. 

Yet the industry is presently confronted 
with a so-called profit yardstick recom- 
mended by a special subcommittee of the 
National Association of Insurance Commis- 
sioners. This factor is set at 3% per cent 
for inclusion in the rating formula for cer- 
tain casualty insurers, who_ incidentally 
themselves would like 5 per cent.” If the 
government can dictate the profit an insurer 
can make, what happens to the freedom 
of action, the individual initiative and the 
free enterprise system which has been the 
heritage of our great American business? 
Can it be that a measure of socialist phil- 
osophy is unobstrusively creeping into our 
state insurance regulatory systems? Why 
should government—an insurance depart- 
ment—dictate what the profit factor should 
be, whether 3% per cent, 5 per cent or some 
other percentage? The public is adequately 
protected against the greedy insurer by 
competitive forces, and against the finan- 
cially unsound insurer by the requirement 
that rates shall not be inadequate so as to 
endanger the solvency of the insurer, 

The subcommittee report referred to, 
states that the proper base against which 
to measure profits is “stockholders’ equity,” 
meaning surplus as regards policyholders, 
plus the equity in unearned premium re- 
serves and any equity in the formula loss 
reserves. The report refused to consider 
the profit margin solely on its relationship 
to premium volume. This begins to re- 
semble public utility rate regulation hear- 
ings, where months are spent trying to 
arrive at a proper profit margin formula 
for a utility in fixing its rates. Surely, an 
insurance company is not like a_ public 
utility, which usually has a monopoly in 
the area served, and therefore has no com- 
petitor to offer the public the same service 
at a different rate. 

The same problem is being litigated in 
Massachusetts, where stock automobile in- 
surers have petitioned the supreme court 
of that state to order the commissioner to 
refix 1952 rates to provide the insurers with 
a reasonable underwriting profit.” 


1952, p. 


The National Underwriter, May 1, 
26. 





There should be no need for all this mathe- 
matical “hocus-pocus” in insurance rate reg- 
ulation. The goal of the public through 
legislation is to be able to purchase its in- 
surance needs in a competitive market. 
Regulation is secondary, and is only the 
means to achieve that goal. Therefore, the 
public interest is best served by the simplest 
and least costly type of regulation which 
preserves a competitive market while at 
the same time protecting the public from 
monopolistic practices and numerous rate 
wars that endanger the solvency of insur- 
ers participating therein. 


Prior to the Southeastern Underwriters case, 
very few states had any casualty rate regu- 
lation at all. The impact of Southeastern Un- 
derwriters alone brought forth those all- 
industry rating laws, not any public demand 
for rate regulations. Certain segments of 
the industry and the insurance commission- 
ers conceived this legislation to preserve 
state regulation and to legalize the coopera- 
tive practices of the rating bureaus. Now 
that defects in the legislation have been 
discovered from actual experience, reme- 
dies should be forthcoming. 


The adoption of the California definitions 
of “excessive” and “inadequate” would cer- 
tainly be a good starting point on which 
agreement ought to be reached without too 
much difficulty. In four states casualty 
insurance rates don’t even have to be filed 
with_the insurancé~tepartments,*"in one, 


other state the rates ot independent compa- I 
nies don’t _have to be fted*and in at Teast / 


three other states, rates are_effective w| 


mediately upon filing without any review.” 


SS ——— 

These statutory differences suggest that 
the strict supporting-data requirements of 
the all-industry rating laws are not essen- 
tial to effective state regulation under Pub- 
lic Law 15. Where effective state regulation 


ceases is, of course, debatable. There is 
little likelihood in the near future of secur- 
ing nationwide acceptance of the California 
and Missouri systems of regulation where 
no rates are filed, but where the insurance 
department still has power to determine 
whether the rate is excessive, inadequate or 
unfairly discriminatory; or of securing gen- 
eral acceptance of the Idaho system where 
there is little or no governmental regulation 
of casualty rate-making so long as com- 
petition is present. 


Many state insurance departments are 
handicapped by lack of funds for maintain- 


2 California, Idaho, Missouri and Washington. 
13 Montana. 


4 District of Columbia, Oklahoma and Ver- 
mont. 


542 


ing a staff to review the rate filings under 
the all-industry laws. Adoption of the 
California definitions into the rating laws 
of these states would thus lessen the ad- 
ministrative duties of these departments in 
rate regulation and still leave them ade- 
quate power to protect the public against 
excessive, inadequate or unfairly discrim- 
inatory rates. 


Conclusion 


The proper method for the states to regu- 
late insurance rates pursuant to. the grant 
in Public Law 15 is a debatable subject.* 
It is to be expected that the industry and 
the insurance commissioners will seek and 
find new approaches to solving the various 
problems under the rating laws. No one 
method or system can be said to be ex- 
clusively the best, for changing conditions 
will constantly be calling for different solu- 
tions. However, this much is certain: 
Competition in the industry must be pre- 
served, and any system of rate regulation 
that unduly restricts competition or fosters 
unnecessary monopolistic practices is not in 
the public interest. 


Within the framework of legitimate com- 
petition, where the rates must not be ex- 
cessive, inadequate or unfairly discrimina- 
tory, insurance companies should be allowed 
wide latitude in devising and offering the 
public different insurance coverages at vari- 
ous prices. Integration of the California 
definitions of “excessive” and “inadequate” 
into the various rating laws would do much 
toward liberalizing the administration of 
the laws. With these definitions to guide 
him, an insurance commissioner would not 
need to demand strict justification of rate 
filings, nor should he in every instance 
deem it necessary to give specific approval 
to a rate filing within the initial waiting 
period before it becomes effective. 


A large measure of uniformity in state 
rating laws has been accomplished. A lib- 
eral approach toward rate regulatory laws 
and their administration must now be pur- 
sued, to the end that the best interests of 
the public are served. The preservation of 
legitimate competition must be a predomi- 
nant factor in rate regulation if state super- 
vision of rates is to be successful. If it is 
otherwise, state supervision will surely fail 
and Congress will be forced to establish 
federal control. [The End] 


18 See, for example, Brook, ‘‘All-Industry Rate 


Regulation v. The Public Interest,’’ The Insur- 
ance Law Journal, pp. 183-195, March, 1951. 
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LABAMA—When state funds are used 
‘Xin the construction of a sanatorium or 
the like, such sanatorium must be insured 
through the state insurance fund.—The 
secretary-treasurer of an Alabama _ tuber- 
culosis sanatorium board of trustees inquired 
of the Attorney General whether it would 
not be possible for said board, since in the 
strict sense of the phrase, it was not a 
political subdivision of the state, to pur- 
chase insurance other than from the state 
insurance fund. 


Title 28, Section 317, Code of Alabama 
1940, sets up the state insurance fund 
with the following language: “There shall 
be a fund, to be known as the state insur- 
ance fund, carried by the state treasurer 
for the purpose of insuring against loss by 
fire, lightning, windstorm, and hail, all build- 
ings in which title in whole or in part is 
vested in the State of Alabama or any of its 
agencies or institutions, or in which funds 
provided by the State have been used -for 
the purchase of the land, construction of 
the building, purchase or maintenance of 
any equipment, furniture, fixtures, or sup- 
plies in such building; and all public school 
buildings together with the contents of all 
such buildings.” 


The opinion then sets out the text of Act 
No. 287, General Acts 1945, page 474 which, 
among other things, provides that the State 
of Alabama shall contribute a sum not to 
exceed three fourths of the construction 
cost. Thus, it was clear to the Aftorney 
General that the terms of this act antici- 
pated that moneys appropriated by the 
state, supplemented by federal aid and by 
local money raised in the sponsoring district, 
would be used for the erection of such 
sanatoria. In point of fact, about $200,000 
of the State Building Commissioner’s funds 
had been appropriated and used in the erec- 
tion of the particular sanatorium. 


Attorneys General 


It was the conclusion of the Attorney 
General that the legislature clearly intended 
in setting up the state insurance fund that 
just such institutions as this must insure their 
plant and equipment through the State In- 
surance Fund.—Opinion of the Alabama At- 
torney General, July 30, 1952. 


RIZONA—An insurance company or- 

ganized under the Benefit Insurance 
Stock Corporation Act of 1947 may take 
the contributions necessary to a special 
cooperation fund from the mortuary fund. 
—The Attorney General was of the opinion 
that the Co-Op Insurance Company whose 
life insurance policy contains a special coop- 
eration fund provision may, under Section 
61-1061 (b), Arizona Code Annotated 1939, 
take the contributions necessary to this fund 
from the mortuary fund. 


The special cooperation provision states: 
“In consideration for special co-operation, 
THE COMPANY AGREES, in addition 
to the provision for dividends and all other 
benefits of this policy, to deposit annually 
in the POLICYHOLDERS’ CO-OPER- 
ATION FUND a sum not to exceed $1 
for each $1,000 of life insurance issued 
in District No. 1, after July 1, 1949, which 
is in force at the end of each calendar year 
and on which a full annual premium has 
been paid, excepting reinsurance, term and 
group insurance until December 31, 1971. 


“The contribution to said fund is for the 
purpose of increasing the benefits payable 
under this policy.” 


The company has been taking the neces- 
sary contributions from their expense fund, 
but now propose to take them from the 
mortuary fund in the belief that this pro- 
cedure would be in accordance with Section 
61-1061 (b) as the policy provision seems 
to be part of the benefits of the policy con- 
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tract. Section 61-1061 (b) of the Arizona 
Code Annotated 1939 provides: “The mortu- 
ary fund shall be used exclusively for the 
fulfillment of the policy contracts, the main- 
tenance of the reserves and the payments of 
dividends to policyholders as provided by 
this act; but any part of said mortuary fund 
may be deposited with the state treasurer. 
Any part of the mortuary fund, whether or 
not deposited with the state treasurer, may 
be invested in securities referred to in sec- 
tion 10 (b) (§ 61-1060) of this act.” 

The holding of the Attorney General was 
to the effect that because the agreement 
to pay into this fund is part of the insurance 
contract, the benefits to be paid the policy- 
holders from the special cooperation fund 
come within statute provision “for the ful- 
fillment of the policy contracts.”—Opinion 
of the Arizona Attorney General, No. 52-177, 
June 9, 1952. 


ALIFORNIA—Sales contracts for cem- 

etery lots, with the agreement that if 
any buyer dies before full payment of the 
purchase price the unpaid balance will be 
cancelled, all contracts of insurance and as 
such any form of rebate is unlawful.—The 
Insurance Commissioner submitted the fol- 
lowing questions to the Attorney General 
for his consideration: 

“1. A cemetery enters into sales agree- 
ments with the public for the sale of ceme- 
tery lawn sections, plots, and graves, and 
agrees that if any buyer dies before the 
contract is paid in full the unpaid balance 
due under the sales agreement will be can- 
celled. Does this constitute the transaction 
of insurance for which, pursuant to section 
700 of the Insurance Code, a certificate of 
authority from the Insurance Commissioner 
is required? 

“2. The cemetery also offers the buyer 
credits against his purchase price if he 
suggests the names of others who subse- 
quently become purchasers of burial plots. 
Is such an offer and the granting of such 
credits the allowance of a rebate or the 
payment of a commission or other valuable 
consideration on insurance business as those 
terms are used in sections 750, 751 or 759 
of the Insurance Code? 

“In our opinion, without question, the 
scheme here involved is a form of life in- 
surance. We find no California case squarely 
in point, but are satisfied as to both the 
logic and the law of cases in other juris- 
dictions. It has been frequently held that 
where a contract provides for the cancella- 
tion of an outstanding obligation upon the 
death of the obligor it is insurance. 
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“The present scheme seems to us identical 
with that in the case of Arlington Cemetery 
Co. v. Baldridge, 19 Del. Co. Rep. (Pa.) 625, 
100 A. L. R. 1455, where it was held that 
a contract for the sale of cemetery lots, 
which provided that upon the death of the 
purchaser the balance of the installments 
would be cancelled and title to the lot 
delivered, was a contract for insurance which 
required the issuer to comply with the 
statutory regulations for insurance companies, 

“Having established that the contract in 
question is insurance, it follows that the 
issuer thereof must comply with the re- 
quirements of Insurance Code section 700. 
The cemetery or cemeteries making such 
contracts must procure a certificate of au- 
thority from the Insurance Commissioner 
(section 700, Insurance Code), 

“The second question involves an inter- 
pretation of sections 750,-751 and 755 of the 
Insurance Code, 

“Under the contracts in question, there is 
indubitably a selling point in reducing the 
sales price if the contract-purchaser pro- 
cures other purchasers for the seller. That 
such is an inducement resulting from a 
rebate of part of the total premiums payable 
should the purchaser live cannot be reason- 
ably controverted. Whether the reduction 
in the selling price is reflected in a reduction 
of the amount of each installment payment 
or merely in the number of installments is 
immaterial—for clearly the full ‘premium’ 
or purchase price is not required to be paid. 

“The rebate plan purports to be a ‘Divi- 
dend Earning Plan’ by which the insured 
obtains, upon suggesting a new customer, a 
certificate for a sum certain applicable toward 
the reduction of his total obligation. This 
plan is a collateral inducement and is in no 
way specified nor referred to in the contract 
itself. However, since the contract itself is 
illegal, the importance of omitting the re- 
bate plan therefrom, while perhaps not 
entirely moot, is certainly of scant import- 
ance. And, lastly, we see no escape from 
the conclusion that the rebates in question 
constitute a valuable consideration for pro- 
curing the sale of insurance. 

“Thus, having concluded that the contract 
is insurance, any form of rebate thereon, 
by way of inducement, or as compensation 
for procuring additional subscribers, is un- 
lawful.”—Opinion of the California Attorney 
General, No. 52-118, July 9, 1952. 


LORIDA—Group life insurance which 
if issued in Florida would violate Flor- 
ida law is permitted if all negotiations take 
place and the master policy is issued outside 
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the state—In a previous opinion, 052-180, 
June 10, 1952, the Attorney General had 
held that issuance in Florida of group life 
insurance under a proposed plan covering 
personnel of those churches or agencies 
which are operating under the control of 
the General Assembly or the Synod or the 
Presbyteries of the Presbyterian Church, 
United States, was not permitted under Sec- 
tions 635.24 to 635.26 of the Florida statutes. 

The Insurance Commissioner received 
additional information since submitting the 
problem last month. These supplementary 
facts were: (1) All negotiations leading up to 
the making of the contract of insurance 
took place outside of Florida; (2) The group 
master policy will not be issued or delivered 
in Florida; and (3) Individual certificates 
to be issued to insured persons are not 
made a part of the master contract. 

The Attorney General ruled that in view 
of this additional information, which tends 
to show that this insurance is controlled 
by the law of states other than Florida, the 
issuance of such coverage, even though 
Florida are among the per- 
sonnel of the church to be insured, will not 
be violative of Sections 635.24 to 635.26 of 
the Florida statute.—Opinion of the Florida 
Attorney General, No, 052-212, July 10, 1952. 


residents of 


though the entity 

which is a “supervisory general agent” 
be a corporation, it may be licensed as a 
“licensed supervisor general agent.”—The 
question presented to the Attorney General 
was to the effect of whether a corporation 
which is the “supervisory general agent” of 
an insurer authorized to engage in the fire, 
casualty and surety insurance business in 
this state, as defined by subsection 627.55(2), 
Florida Statutes, may be licensed as a “li- 
censed supervisory general agent” under the 
provisions of Sections 627.55-527.70, Florida 
Statutes. 


HW LORIDA--Even 


In the course of his deliberations the At- 
torney General stated that it is well recog- 
nized that only individuals may be licensed as 
local resident agents of insurers authorized to 
engage in the fire, casualty and surety insur- 
ance business in Florida. (See subsections 
625.01(1) (a), (b), (c) and (d).) He went 
on to say that this rule should not be 
invoked in relation to the licensing of a 
supervisory general agent under Sections 
627.55 to 627.70 unless it appears from the 
wording of such sections that only an indi- 
vidual supervisory general agency, as dis- 
tinguished from a corporate agency, may be 
licensed under such sections. In these sec- 
tions a licensed supervisory general agent 


Attorneys General 


is referred to as “he” and thus it would 
appear that such agent would have to be an 
individual. However, at the time this stat- 
ute was passed, 1949, the terms used were 
subject to those definitions set forth in 
Section 1.01, Florida Statutes. To be found 
among the definitions which are to be used 
in construing the statutes, where the con- 
text will permit, the word “person” includes 
“individuals, children, firms, associations, 
joint ventures, partnerships, estates, trusts, 
business trusts, syndicates, fiduciaries, cor- 
porations and all other groups or corpora- 
tions” (subsection 1.01(3), Florida Statutes). 


The Attorney General concluded that be- 
cause it did not appear to him that there 
is anything in the context of Sections 
627.55-627.70 which would bar the appli- 
cation of this definition of the word “per- 
son,” a supervisory general agent which is 
a corporation and which is acting under a 
proper agency agreement as the company 
manager in Florida, may properly be li- 
censed as a licensed supervisory general 
agent.—Opinion of the Florida Attorney Gen- 
eral, No. 052-166, May 28, 1952. 


OWA—tThe records of the department 

of public safety, other than those de- 
clared by law to be confidential, may be 
inspected by the public, and certified copies 
of such records may be obtained for a fee. 
—The Attorney General was requested to 
delineate for the Commissioner of Public 
Safety his authority and duties with rela- 
tion to supplying to the public records of 
the department pertaining. to motor vehicle 
operators. In his reply, the Attorney Gen- 
eral called attention to the six applicable 
sections of the Code of Towa, 1950, namely: 
321.11 which allows for the inspection by 
the public of all records of the department 
which are not confidential; 321.10 which 
provides for the certifying of copies of such 
records; 321.199 which directs what records 
shall be kept by the department; 321.200 
which directs that the department shall 
keep a conviction and accident file; 321.271 
which provides that all accident reports 
shall be confidential; and 321A.3 which di- 
rects the commissioner to furnish operating 
records. 

To clarify his meaning the Attorney Gen- 
eral related this situation: Under Section 
321.10 the operating history of an individual 
may involve a number of records. A copy 
of each record would be supplied for a fee 
of 50 cents. These records are available 
for public inspection without charge. Under 
Section 321A.3 a person interested only in 
a summary of certain records and not actual 
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copies of the records, may obtain an abstract 
of the information contained in such various 
records upon the payment of a $1 fee. 


It was the further opinion of the Attorney 
General that the records of the department 
of public safety, other than those by law 
declared to be confidential, as in Section 
321.271, may be inspected by the public, 
and that certified copies of such records 
shall be provided upon payment of a fee of 
50 cents. The public may also obtain an 
abstract of the conviction and accident 
record of any person upon payment of a 
$1 fee. However, under Section 321.271 
accident reports and information set forth 
in such reports are not to be divulged or 
made available in any manner to the public, 
with the exception that the identity and ad- 
dress of persons involved in an accident 
may be furnished to other persons involved 
in the accident or the attorneys of such 
other persons. Relative to the last-men- 
tioned exception there is the further excep- 
tion that the fact that an individual was 
involved in an accident on a certain date, 
may be shown in the abstract under Section 
321A.3. 


_ The Attorney General cautioned the com- 

missioner that the law requires that in mak- 
ing these records available to the public 
the department’s duty is to provide reason- 
able service taking into consideration the 


normal limitations imposed by personnel 
and the regular administrative functioning 
of that office —Opinion of the Iowa Attorney 
General, June 5, 1952. 


EBRASKA—When a sufficient number 

of school district employees request 
the school board to withhold from their 
wages insurance premiums to be paid to an 
insurance carrier for group life insurance, 
it is mandatory that the board comply with 
this request.—The following problem was 
presented to the Attorney General by a 
county attorney for solution: 


A group of 30 or more school district 
employees wish to submit a request to the 
board that insurance premiums be withheld 
from their wages and paid to the insurance 
carrier. Would it be mandatory on the school 
board to comply with this request? 


The Attorney General held that the plan 
of insurance described is a franchise or 
wholesale life insurance plan as defined by 
Rule No. 24 adopted by the department 
of insurance and is governed by Sections 
44-1608 to 44-1612, inclusive, R. S. Supp. 
1951. Section 44-1608 provides that any 
employee of the state or of a political sub- 
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division thereof, or of any public body or 
agency, who desires to participate in a plan 
of insurance intended for the benefit of a 
specific group of public employees, may 
execute an order authorizing the withhold- 
ing from any wages or salary paid to such 
employee a sum each month equivalent to 
the monthly premium to be paid by such 
employee to the insurance carrier. Section 
44-1609 requires that such order shall be 
signed and acknowledged in the same man- 
ner as are conveyances of real estate. Sec- 
tion 44-1610 provides that such order shall 
be filed with the officer or body whose duty 
it is to approve and allow claims for salaries 
or wages, and shall be effective on the first 
day of the month subsequent to such filing. 
The statute goes on to say: “The order 
shall be in full force and effect from and 
after its effective date for the balance of 
the period of employment of the employee 
unless revoked by the employee.” 


It was held that this statute makes it 
mandatory on the school board to comply 
with the orders of the school employees if 
a sufficient number (30 per cent of the total 
employees, but not less than five employees, 
or 30 employees, whichever is less) shall 
execute and file such orders with the board. 
—Opinion of the Nebraska Attorney General, 
June 4, 1952. 


ORTH CAROLINA—The motor ve- 

hicle department is empowered to 
suspend the operator’s license and the regis- 
tration plates of one who has failed to sat- 
isfy a judgment notwithstanding the fact 
that he was not operating the vehicle at the 
time of the accident.—An attorney at law 
requested an opinion of the Attorney Gen- 
eral relating to the authority of the motor 
vehicle department to suspend the driver’s 
license and registration plates of his client 
who failed to satisfy a judgment. The judg- 
ment grew out of an automobile accident 
in which the client’s son was driving the 
family car. The department has suspended 
the father’s driving license. 


The Attorney General agreed with the 
lawyer that North Carolina General Stat- 
utes, Section 20-16, would not be applicable 
as it is limited to persons “involved as a 
driver in any accident.” However, it was 
ruled that North Carolina General Statute 
20-234 requires that the department sus- 
pend the client’s driver’s license. The appli- 
cable language of the opinion reads as 
follows: 


“The commissioner shall suspend the oper- 
ator’s or chauffeur’s license and all of the 
registration certificates and _ registration 


IL J— August, 1952 





plates issued to any person who has failed 
for a period of sixty days to satisfy any 
judgment in amounts and upon a cause of 
action as hereinafter stated, immediately 
upon receiving authenticated report as here- 
inafter provided to that effect.” 


General Statutes, Section 20-235, defines 
the judgment referred to in the previous 
section as follows: “The judgment herein 
referred to means any judgment for more 
than $50.00 for damages because of injury 
to or destruction of property, including loss 
of its use, or any judgment for damages, 
including damages for care and loss of 
services, because of bodily injury to or 
death of any person arising out of the owner- 
ship, use or operation of any motor vehicle.” 


It was the holding of the Attorney Gen- 
eral that a judgment rendered against the 
father because of the son’s operation of the 
family car is, for this purpose, the same as a 
judgment rendered against any employer 
because of the negligence of his employee 
in the operation of the employer’s vehicle. 
He felt that the legislature directed the de- 
partment to suspend the operator’s license 
and the registration plates of such employer 
in case he fails to satisfy the judgment.— 
Opinion of the North Carolina Attorney Gen- 
eral, June 10, 1952. 


W ASHINGTON—Enmployers may sup- 


plement the time-loss compensation of 
an injured workman and charge it against 
his accrued vacation and sick leave.—The 
Attorney General was asked for the proper 
interpretation of Title 51.32.095 of the Re- 
vised Code of Washington in relation to 
the practice of an employer under the pro- 
visions of an employment contract whereby 
he agrees to supplement the time-loss com- 
pensation received by an injured employee 
under the Workmen’s Compensation Act, 
charging the supplemental wage compensa- 


INADEQUACY OF LIABILITY LIMITS 


tion against the employee’s accrued vaca- 
tion and sick leave. 


The subdivision in question, 51.32.095, pro- 
vides: “Should a workman suffer a tem- 
porary total disability and should his employer 
at the time of the injury continue to pay 
him the wages which he was earning at the 
time of such injury, such injured workman 
shall not receive any payment provided in 
paragraph (a) of this section from the acci- 
dent fund during the period his employer 
shall so pay such wages.” 


In the light of the wording of this statute 
it was the opinion of the Attorney General 
that the limitation is placed upon the work- 
man who is being paid his full salary or 
wages by the employer during a period of 
temporary total disability. The statute was 
held to have no application to the situation 
where the employer is willing to supple- 
ment the time-loss in order that the combined 
compensation of the workman is equal to 
his regular wage. 


The Attorney General called attention to 
the opinion of his office dated November 
23, 1940, wherein it was held that notwith- 
standing the above-quoted statute, an injured 
workman might be compensated even though 
he was receiving vacation pay during the 
period for which he was being compensated 
for time-loss by industrial insurance. That 
same opinion contained the holding that 
where the employer supplements the indus- 
trial insurance payments, it is not considered 
that the workman is receiving his wages 
and therefore industrial insurance may be 
paid. The Attorney General concluded 
therefore that an employer may supplement 
the time loss compensation of an injured 
workman and charge it against his accrued 
vacation and sick leave——Opinion of the 
Washington Attorney General, No. 51-53-293, 
May 1, 1952. 





| UNDER THE WARSAW CONVENTION 


tion to those passengers who have been in- 
jured, some crippled for life, and to the 
widows, children and parents of passengers 
who lost their lives through the carelessness 
and negligence of the air carrier. 


The removal of the liability limits, or, at 
the least, a substantial increase therein, 
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would not only correct this inequity and in- 
justice but would also induce the public to 
regard carriage by air as a mature, major 
world-wide industry taking full responsi- 
bility for its operations. 


Thus, the suggested changes would prove 
beneficial to all. [The End] 
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Illinois Assessment Companies 
Annual Statement Blanks 


Contained in Bulletin No. XB-565, dated 
July 16, 1952, was the report that it had 
béen suggested to the Illinois Department 
of Insurance that it eliminate the separate 
annual statement blank for assessment legal 
reserve life insurance companies and _ that 
such companies report on the life company 
annual statement blank. The bulletin went 
on to say that the department has given 
consideration to this subject and conse- 
quently assessment companies operating 
under Article XVI and Article XXI of the 
Illinois Insurance Code will report their 
1952 transactions on the legal reserve life 
annual statement blank. 

In accordance with Section 135 of the 
Illinois Insurance Code copies of the life 
statement blank will be supplied to the com- 
panies concerned by December, 1952. In the 
meantime, however, those companies which 
are not familiar with the life blank should 
immediately take steps to obtain a copy of 
the 1951 edition of that blank. The 1952 
edition will be materially the same as the 
1951 edition but editions earlier than 1951 
are now out of date. The insurance de- 
partment has available a few extra copies 
of the 1951 life statement blank and can, 
therefore, furnish copies on request as long 
as its supply lasts. 

This regulation shall become effective 
with annual statements to be filed with the 
department as of December 31, 1952. 

The bulletin went on to list special re- 
quirements in connection with the use of 
the life blanks by assessment companies 
which were: 

(1) The valuation report previously filed 
with the annual statement will no longer 
be required. The signature of the actuary 
on page 1 of the annual statement will be 


548 


Met 
OS 


taken to mean that he personally was re- 
sponsible for the calculation of the actuarial 
liabilities. 

(2) Companies still having nontabular 
business will show the amount representing 
the balance of the nontabular fund at line 
27, page 3. Line 29, page 3, must include 
only the surplus in the tabular fund. Tabu- 
lar and nontabular business will be sepa- 
rated and shown in separate columns on 
page 5 and all supporting exhibits. 

(3) Any transactions involving guarantee 
fund certificates will show in the surplus 
account, lines 34 to 51, on page 4. 

(4) Coupons guaranteed under the terms 
of life insurance contracts are contract pay- 
ments and will show on line 9, page 4, and 
will not be included in dividends to policy- 
holders, line 29, page 4. 

(5) All policy, membership and_ other 
fees formerly shown on line 5, page 2, of 
the assessment blank must show gross on 
page 7, Exhibit 1. The amount paid to or 
retained by agents must be included in lines 
23 to 25 on page 7. 

(6) Schedule A—Real Estate. All prop- 
erties will be shown individually. The per- 
mission to summarize will not apply to 
assessment companies. 

(7) Schedule B. Instead of the five-page 
schedule in the life blank, assessment com- 
panies will continue to file the old one-page 
schedule as at present. 

(8) Schedule G. All payments’ over 
$3,000 will be shown as formerly. Part 1 
will be ignored and the amounts shown in 
Part 2. 

(9) Certain interrogatories from page 7 
of the old assessment blank which are 
not duplicated in the life blank will be re- 
tained. These will be on a separate page 
which will be inserted along with Sched- 
ule B. 
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Reimbursement of Expenses 
to Third Parties in New York 


The department had been asked whether 
it is permissible under the New York In- 
surance Law for a group writing company 
to make or agree to make payments to an 
applicant, a policyholder or a third party 
for reimbursement of expenses incurred in 
connection with the solicitation, issuance, 
or administration of the group insurance, 
or for other purposes related to such group 
insurance, 

In the opinion of the department, it is 
contrary to the provisions of the insurance 
law, except to the extent otherwise recog- 
nized in the paragraph following, for an 
insurance company to make or for any per- 
son to incur on its behalf, any payment to 
the applicant for or the holder of a group 
insurance policy other than as plainly ex- 
pressed in such policy or any payment for 
any purpose related to or on account of 
such insurance to a third person who is not 
a bona fide representative of the insurance 
company. (Section 113, Section 204(2), Sec- 
tion 209, Section 221.) 

The above paragraph is not intended to 
prohibit payment or allowance of (1) divi- 
dends to policyholders, (2) readjustments 
of rates of premium based upon experience 
under the policy, which are recognized in 
Sections 204 and 221, and (3) reasonable 
expenditures to persons other than policy- 
holders retained or employed by the insurer 
for services rendered in good faith on behalf 
of the insurer, which services are normally 
performed by the insurer and which do not 
represent merely the shifting of functions 
relating to the administration of the group 
insurance from the policyholder to the in- 
surer, 

The foregoing, of course, does not apply 
to payments of commissions to licensed in- 
surance agents or brokers, policy claims, 
taxes, assessments, etc., permitted or re- 
quired by law, nor to payments to any in- 
surer under reinsurance agreements. 


Pennsylvania Statute Includes 
Brokers Within ‘‘Clients’’ 


A bulletin of the Pennsylvania Insurance 
Department dated July 16, 1952, calls the 


attention of all licensed excess-insurance 
brokers to the word “clients” in the first 
Sentence of Section 624, Act of May 17, 
1921, P. L. 789, which sentence reads as 
follows: “The Insurance Commissioner may 
issue a license, revocable at any time, per- 
mitting the person, copartnership, or corpora- 
tion named therein, who meets the qualifications 
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imposed under Section six hundred twenty- 
two of this act, to act as a broker to procure 
for his ‘clients’ policies of insurance, other 
than life insurance, from companies, asso- 
ciations or exchanges not authorized to do 
business in this Commonwealth.” 

While the department has not made any 
official pronouncement with respect to a 
permissible interpretation of the word “cli- 
ents,” it has advised several of its licensed 
excess-insurance brokers that the word re- 
fers only to “insureds,” actual or prospec- 
tive, and does not refer to regularly licensed 
insurance brokers. 

The insurance department has had many 
inquiries recently concerning this matter. 
After full consideration, it has been decided 
that licensed excess-insurance brokers may 
consider regularly licensed brokers as “clients” 
within the meaning of that word as used in 
the quoted statute. 


Brief Description Substitute Terms 
Set Out by California 


In Bulletin No. 132 the department of 
insurance called attention to the require- 
ments concerning statement of terms of 
renewability and cancelability, and the use 
of a flexible grace period by insurance com- 
panies admitted to transact disability in- 
surance in California. The bulletin stated 
that the department has for some years 
adhered to Section H appearing on page 9 
of the third edition of the Official Guide of 
the National Association of Insurance Com- 
missioners, and insurers have been required 
to set forth the terms of renewability and 
cancelability either in the brief- description 
or in a separate statement on the face and 
on the filing back of the policy. 

Inasmuch as the terms of renewability 
and cancelability are extremely important 
to assureds and are frequently misunder- 
stood by them, insurers may continue to 
set them forth in the brief description or 
in the separate statement as prescribed by 
the official guide. Insurers doing this need 
not consider this portion of this bulletin 
further. 

However, certain insurers have suggested 
to this department that, inasmuch as a 
brief description is no longer required 
under the 1951 Standard Provision Law, 
such required statement of cancelability or 
renewability may be omitted from policies 
complying with that law. Effective imme- 
diately, the department is acceding to this 
request for policies containing the 1951 
standard provisions, provided satisfactory 
substitutes are used to bring the terms of 
renewability and cancelability to the atten- 
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tion of the insureds, as hereinbelow set 
forth, 

Policies meeting all of the following, will 
be deemed to contain such satisfactory sub- 
stitutes: 

(1) The terms of renewability (or non- 
renewability) are set forth in a separate 
provision captioned in type of the same size 
and prominence as are the benefit provisions 
of the policy; 

(2) Such a separate provision is on the 
face page of the policy immediately follow- 
ing either the consideration or insuring 
clauses; 

(3) If the policy is cancelable, that fact 
is referred to in the renewal provision by 
a specific cross-reference to the cancelation 
provision; 

(4) If the policy is not a true “non- 
cancelable” policy as defined in Code Sec- 
tion 10273—that is, both guaranteed 
renewable and noncancelable, such caption 
must accurately describe the terms of re- 
newability (or nonrenewability). For exam- 
ple, if the policy is renewable at the option 
of the company only, any of the following 
three captions will be acceptable: 

Renewal Subject to Consent of Company. 

Renewal Subject to Company Consent. 

Renewal at Option of Company. 


If the policy is not renewable at all, any 
of the following captions will be acceptable: 


Policy Not Renewable. 

Single Term Policy. 

(5) If the policy is cancelable during its 
term, the optional standard provision on 
cancelation as set forth in Code Section 
10369.9 must be stated as a separate provi- 
sion with the caption “Cancelation.” 

The position taken herewith with respect 
to the use of these substitutes is subject 
to change in the event of future action by 
the National Association of Insurance Com- 
missioners which is inconsistent herewith. 

Certain insurers issue disability policies 
which may be renewed for periods, the 
length of which varies at the option of the 
assured. For example, such policies will 
provide that the payment of a premium 
in a certain amount will renew the policy 
for a month; the payment of another amount 
will renew it for a quarter; a third amount 
for six months; and a fourth amount for 
a year. In policies using the 1951 standard 
provisions this department has heretofore 
taken the position that such policies must 
provide a 3l-day grace period. Effective 
immediately, this position is modified and 
companies using such policies may insert 
in the blank in the grace period standard 
provision (Code Section 10350.3), language 
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properly descriptive of the premium pay- 
ment clause. For example, in the type of 
policy referred to above, this department 
will approve a grace period standard provi- 
sion reading in substance, as follows: 


“A grace period of 10 days if the last 
preceding premium payment was for a 
monthly period, or 31 days if it was for 
a longer period will be granted for the pay- 
ment of each premium falling due after the 
first premium, during which grace period 
the policy shall continue in force.” 

The clause cited is for a policy where the 
insurer does not reserve the right to refuse 
any renewal and which does not contain a 
cancelation provision. 

The above-quoted grace period provision 
is for Form A as set forth in the California 
Code. Preliminary language will be used 
in Form B, but the above language illus- 
trates the change which may be made in 
this form of grace period provision also. 


New Minnesota Rules 
Increase Requirements 


Pursuant to the public hearing held on 
November 13, 1951, the Minnesota Railroad 
and Warehouse Commission, by rules effec- 
tive July 18, 1952, has increased the insur- 
ance requirements for permit carriers and 
auto transportation companies engaged in 
the transportation of freight from $10,000 
and $20,000 public liability and $5,000 prop- 
erty damage to $17,500 and $35,000 public 
liability and $5,000 property damage. In- 
surance requirements for auto transporta- 
tion companies engaged in the transportation 
of passengers have been increased to the 
following limits: 

No. of 


Passengers 


Per Property 
Accident Damage 
$ 50,000 $5,000 

75,000 5,000 

100,000 5,000 
150,000 5,000 


Per 
Person 
$17,500 
17,500 
17,500 
17,500 


12 or less 
13-20 
21-32 


33 or more 


The permit petroleum carriers are now 
required to file a petroleum certificate of 
insurance, MRC 126, effective July 18, 1952, 
in the amounts of $25,000 and $50,000 pub- 
lic liability and $10,000 property damage. 
They are also required to file a cargo cer- 


tificate. There has been no increase in the 
cargo limits. The certificated petroleum 
carriers have not been increased. 

All insurance companies having a master 
policy now on file must furnish the com- 
mission with a new endorsement. This en- 
dorsement is to be retroactive to July 18, 
1952. This new endorsement will cover all 
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of the certificates that each company has 
on file, so that the commission will be pro- 
tected in case of an assured having a judg- 
ment rendered against him in the amount of 
$17,500 or more. 

In order to complete the master policy 
files, it will be necessary that the commis- 
sion have on file a master policy for each of 
the four different types of filings, together 
with the proper endorsement attached, that 
is, statewide coverage, endorsement MRC 
110, effective July 18, 1952; restricted cov- 
erage, endorsement MRC 135, effective July 


HOW WOULD YOU ANSWER? 


“An interstate truck loaded with 
household furniture skidded across the 
sidewalk and through a plate glass win- 
dow into a building rented by a tailor 
who cleaned and pressed clothing. The 
impact injured the driver and a cus- 
tomer of the tailor. It also broke a gas 
pipe which started a fire that spread 
rapidly because of the explosion of clean- 
ing fluids kept on the premises of the 
tailor in violation of the fire insurance 
contracts carried by the tailor and the 
owner of the building. The tailor was 
severely burned when the cleaning fluid 
exploded. The building and contents of 
the tailor shop including customers’ 
clothing, the furniture truck and its con- 
tents, as well as more than half of the 
block were damaged or destroyed by 
fire before it was brought under control. 
The following night, several thousand 
dollars worth of merchandise disap- 
peared from one of the stores which had 
been damaged by fire. Several walls of 
the gutted buildings hung in a precari- 
ous position and therefore the police 
department roped off the area, thus pre- 
venting access to the stores of retail 
merchants located on the opposite side 
of the street where no fire damage had 
been sustained. Two days after the fire, 
a heavy windstorm blew down one of 
the fire damaged walls onto an adjoin- 
ing building which had been damaged 
slightly by smoke and water, but was 
entirely demolished by the falling wall. 


“Insurance is carried as follows: 
1. Truck owner— 


Bodily Injury and Property Dam- 
age Liability, 

Motor Truck Cargo, 

Workmen’s Compensation, 
Comprehensive Material Damage 
with Deductible Collision. 
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18, 1952; petroleum coverage, endorsement 
MRC 125, effective July 18, 1952 and cargo 
coverage, endorsement MRC 109, effective 
July 18, 1952. 

The procedure for filing the certificates, 
cancellations, rescinders and reinstatements 
has not been changed. 

Although there has been no change in 
the limits for cargo insurance, MRC 136, 
effective July 18, 1952, or for the certificated 
petroleum carrier, MRC 126, effective July 
18, 1952, there have been some changes in 
the form, and a new certificate is required. 


2. Owner of tailoring business— 

Fire and Extended Coverage on 
contents, 

Commercial Accident Policy 
(Bureau Form), 

Workmen’s Compensation, 

Extra Expense, 

Bailees’ Customers Floater, 
Owners’, Landlords’, and Tenants’ 
Liability. 

Owner of building in which the 
tailoring business was located— 
Fire and Extended Coverage, 
Plate Glass. 
Owner of merchandise which dis- 
appeared— 

Fire and Extended Coverage, 
Open Stock Burglary and Theft, 
Primary Commercial Blanket Bond. 
Owner of contents of truck— 
Personal Property Floater. 
Owner and tenant of retail store 
opposite fire which was closed for 
three weeks because area was roped 
off by police department— 

Fire Business Interruption Insur- 
ance. 

Owner of building wall that col- 
lapsed— 

Fire and Extended Coverage. 


Owner of building and contents 
demolished by falling wall— 
Fire and Extended Coverage. 
“Explain fully, with specific reasons, 
the extent to which each of the insur- 
ance contracts mentioned above would 
be applicable to the described losses. In 
your answer distinguish clearly between 
the contracts which are (1) primarily, and 
(2) secondarily, responsible. If any of the 
contracts are inapplicable, explain fully the 
reasons for their inapplicability.”’—From 
the 1952 American Institute (C. P. C. U.) 
Examination, held June 11-13, 1952. 
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Higher Compensation Rates 


Are Sought in Oklahoma 


The National Council on Compensation 
Insurance has filed a proposed rate increase 
of 13.1 per cent for workmen’s compensation 
and employers’ liability insurance with the 
Oklahoma State Insurance Board. The ef- 
fective date of the increase would be October 
1, 1952,.if approved by the board. The re- 
sults of the hearing, scheduled for August 
7, were not available at our press time. 

According to a statement issued by the 
state board, it is the contention of the coun- 
cil that present Oklahoma rates are more 
than $1 million short of providing the income 
required by the insurance carriers to pro- 
vide the death benefits contemplated by the 
new Oklahoma “Death Benefit Law,” which 
became effective May 29, 1951. 

Whether the council will receive approval 
of the proposed rate increase is problematical. 
Its previous experience has not been encour- 
aging. 

The statement of the state board shows 
that in 1949, when the council filed an in- 
crease of 8.3 per cent, the board cut it by 
14.9 percentage points and ordered a de- 
crease of 6.6 per cent in the then current 
rates. In 1950, when a 2.1 per cent increase 
was proposed, rates in effect were cut 6.3 
per cent. Following the enactment of the 
death benefit amendment, the state board 
granted rate increases of 9.7 per cent in 1951 
and 7.5 per cent in February, 1952. The 
requested increases, however, were for 14.4 
and 10.1 per cent, respectively. 


Federal Agency Publicizes 
Important Business Insurance 


The first of four Management Aids for 
Small Business pamphlets on important types 
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of business insurance was published in July 
by the Small Defense Plants Administration. 
This first issue of the series is devoted to 
fidelity, forgery and surety bonds and to 
burglary insurance. 

Brief, nontechnical language is used to de- 
scribe the various types of coverage avail- 
able to fill the specific needs of the small 
businessman. 

The Aids have been written by the Research 
Department, Association of Casualty and 
Surety Companies, in cooperation with the 
Management Service Division, Office of 
Production and Management Assistance, 
Small Defense Plants Administration. 

Copies of the Aids, as they are released, 
are distributed free by field offices of both 
the Small Defense Plants Administration and 
the United States Department of Commerce. 


Nine States Accept Revised Plan 
for Manufacturer's Output Policy 


The Multiple Peril Insurance Rating Or- 
ganization has announced that a _ revised 
rating plan for the manufacturer’s output 
policy has been accepted by the insurance 
departments of the states of Connecticut, 
Delaware, Georgia, Minnesota, New York, 
Idaho, Illinois, Nevada and Tennessee. Fil- 
ings are also being made in a number of 
other states in which the organization is 
licensed. 

The manufacturer’s output policy is a 
multiple-line contract covering personal 
property of manufacturing risks off the plant 
premises. It insures against all perils except 
those expressly excluded. 

Among changes in the revised policy form 
are the exclusion of flood coverage at perma- 
nent locations and a more detailed specifi- 
cation of interests and property insured. 
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PERSONS AND EVENTS 


The twelfth annual convention of the 
Federation of Insurance Counsel will be 
held August 24-27 at the Sheraton Hotel 
in Chicago. Heading the list of speakers 
will be Wade O. Martin, Jr., president 
of the National Association of Insurance 
Commissioners and Secretary of State 
and Insurance Commissioner of Louisi- 
ana, Mr. Martin will speak on “The 
N. A. I. C. and Insurance Department 
Functions.” Panel discussions and other 
speeches will deal with courtroom tech- 
niques and these will be presented by 
Henry M. Gallagher, Mankato, Minne- 
sota; James E. Dooley, Chicago; Warren 
B. King, Minneapolis, Minnesota; and 
Carl W. Johnson, St. Paul, Minnesota. 
Edward F. Streit, Chicago and Aurora, 
Illinois, will speak on “The Carrying of 
Liability Insurance as Creating Tort Lia- 
bility”; William H. Seymour, vice presi- 
dent, Liberty Mutual Insurance Company, 
will discuss “Accident Prevention and 
Rehabilitation”; and Professor William 
J. Bowe, Vanderbilt University, will talk 
about “Saving Taxes for Yourself and 
Your Estate.” 

The sixth annual Underwriting Forum, 
sponsored by the underwriting commit- 
tee of the Health and Accident Under- 
writers Conference, will be held at the 
Netherland Plaza Hotel, Cincinnati, 
Ohio, September 23-24. 

The fortieth National Safety Congress 
and Exposition, sponsored by the National 
Safety Council, will be held October 20- 
24 in Chicago. Sessions on industrial 
safety; traffic safety; commercial vehicle, 
transit and farm safety; school safety; 
and home safety will be held in various 
hotels. Further information may be re- 
ceived from R, L. Forney, general secre- 
tary, Nationai Safety Council, 425 North 
Michigan Avenue, Chicago 11, Illinois. 

E. H. Bockius, San Francisco, Cali- 
fornia, was elected president of the Na- 
tional Association of Independent Insurance 
Adjusters at the organization’s convention, 
held July 3-5 at White Sulphur Springs, 
West Virginia. He succeeds John D. C. 
Roane, Baltimore, Maryland. Other offi- 
cers elected include M. M. Johnson, Ft. 
Wayne, Indiana, executive vice president, 
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and Benjamin Horton, Lousiville, Ken- 
tucky, executive secretary-treasurer. The 
1953 annual meeting of the association 
will be held at San Francisco, June 18-20. 

E. B. Ferguson, general manager of the 
Phoenix Assurance Company, Ltd., and 
chairman of the British Insurance As- 
sociation, was elected to head the asso- 
ciation for another year at the annual 
general meeting held in London, July 4. 
Also re-elected was Deputy Chairman 
J. W. J. Levien, general manager of the 
Atlas Assurance Company, Ltd. 

The United States Casualty Company 
has named J. Arthur Nelson as its presi- 
dent. George E. Day has been designated 
executive vice president. 

The American Association of University 
Teachers of Insurance has awarded the 
Elizur Wright Insurance Literature Award 
for 1951 to W. H. Rodda, secretary of 
the Transportation Insurance Rating 
Bureau of Chicago. The award, which 
carries a cash prize of $250, was won by 
Mr. Rodda for his treatise: “Inland Ma- 
rine and Transportation Insurance.” 

C. R. McCotter, president of the Grain 
Dealers Mutual Insurance Company, was 
elected president of the American In- 
stitute for Property and Liability Under- 
writers, Inc., at the annual meeting of 
the board of trustees in New York City, 
July 30. He succeeded Harold C. Conick. 
Hubert W. Yount, vice president of the 
Liberty Mutual Insurance Company, was 
elected to succeed S. Bruce Black as a 
member of the institute’s board of trustees. 

The Insurance Law Section of the 
American Bar Association will meet Sep- 
tember 14-17 at the Fairmont Hotel in 
San Francisco, California. The meeting 
is one of several sectional meetings sched- 
uled for the seventy-fifth annual conven- 
tion of the American Bar Association, 
September 15-19, in San Francisco, 

The National Association of Public 
Insurance Adjusters held their second 
annual convention in Atlantic City, New 
Jersey, July 17-19. William Goodman of 
Baltimore, Maryland, was re-elected presi- 
dent, and A. H. Neaman of Pittsburg, 
Pennsylvania, was named vice president. 


tions: (1) Normal Loss Rate designed to 


is to be specifically rated by the organiza- provide for all loss occurrences of $5,000 
tion, The total rate is split into two por- or under and the first $5,000 of loss as to 
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all losses over $5,000 each; (2) Major Loss 
Rate designed to provide for such portion 
of all loss occurrences as exceeds $5,000 each. 


The risk’s experience on losses of less 
than $5,000 will affect the Normal Loss 
Rate. There are no experience modifica- 
tions to the Major Loss Rate, which is de- 
rived from industry classification rates modi- 
fied by schedule to reflect hazards of the 
individual risk by a system of deficiency 
points requiring the analysis of 11 different 
factors affecting the risk. 


The policy is a reporting form, and the 
rate applies to 100 per cent of the values 


covered. The annual minimum premium is 
$5,000. 


No date for receipt of rating applications 
from member companies has yet been an- 
nounced. 


Unpaid Premium Fund Does 
Not Become Estate Asset 


The Pennsylvania Supreme Court recently 
held that an insurance company did not have 
to return to a deceased’s estate a sum de- 
posited by the deceased to pay the remaining 
unpaid premiums on an “automatic estate 
builder” insurance policy that he had pur- 
chased on the life of and for the benefit of 
his four-year-old son. 


While the executor of the estate demanded 
the return of the balance of the remaining 
sum, the court pointed out that the decedent’s 
obvious intention in making this arrange- 
ment was to benefit his son, and not his own 
estate. Although the decedent had retained 
the right to withdraw the deposit, the court 
held that this was in the nature of a right 
of revocation which no longer existed after 
his death.—Fidelity-Philadelphia Trust Com- 
pany v. Bankers Life Insurance Company of 
Nebraska. Pennsylvania Supreme Court. 
May 26, 1952. CCH PEeNNsyLvaniaA Estates 
Witts Trusts Reporter, { 27,357. 


Agency Fire Business is Service 
Business and Taxable, Says Court 


The business of selling fire and casualty 
insurance constitutes a “service business or 
calling” in the opinion of the West Virginia 
Supreme Court of Appeals, and agents were 
declared subject to the 1 per cent business 
and occupation tax on service businesses. 
While the 2 per cent gross premiums tax 
assessed against companies is also paid on 
that portion of the premiums for which 
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agents are assessed 1 per cent, the court 
held that this does not constitute double 
taxation—Douglass et al., v. Koontz. West 
Virginia Supreme Court of Appeals. June 
24, 1952. 


‘Hearsay Evidence’’ Does Not 
Support License Revocation 


The Pennsylvania insurance commissioner 
may not refuse to renew brokers’ licenses 
of an agency and its partners and revoke 
the agents’ licenses of the partners for an 
alleged conversion or withholding of prem- 
iums, when the evidence supporting the al- 
legation “either is hearsay or otherwise 
consists of statements by the witnesses of 
their conclusions,” the court held, and it 
remanded the record to the insurance com- 
missioner for further proceedings “to ac- 
complish the ends of justice.” 


While there is no statutory provision un- 
der the Insurance Department Act for re- 
manding the record, the court held that it 
had inherent authority to do so for the 
purposes of justice. 


An audit of the particular agency’s books 
showed that there were accounts payable 
to various insurance companies amounting 
to $33,359.23. The agency which had ap- 
pealed the commissioner’s action, claimed 
that the accounts payable arose by reason 
of credit extensions to policyholders, The 
court said that it was unable to ascertain 
with certainty from the record whether 
this were true, or, as alleged, there had been 
a conversion or wrongful withholding of 
premiums. 


To establish the allegation as true, the 
court said, “it would have been a compara- 
tively simple matter to have called several 
policyholders to testify that they paid prem- 
iums to the Gibbel Agency, and to have 
followed this with competent testimony 
showing that these payments were improp- 
erly converted or wrongfully withheld.”— 
Gibbel et al., before Insurance Commissioner 
of Pennsylvania. Court of Common Pleas 
of Dauphin County, Pennsylvania. April 28, 
1952. 


Both Party Platforms Would 
Extend Social Security 


That social security has become firmly 
entrenched as one of the rights of American 
citizenship is revealed by the platform car- 
pentry of both political parties in their Chi- 
cago conventions. 
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30th parties feel that more people should 
be included under the old-age and surviv- 
ors’ insurance system. The Democrats favor 
extending benefits “to more people and low- 
ering the retirement age for women.” The 
Republicans favor “amendment of the old 
age and survivors’ insurance system to cover 
those justly entitled to it but who are now 
excluded.” 


There is also agreement that present bene- 
fits are inadequate. While the Democrats 
would attack the problem by “increasing 
benefits,” the Republicans feel that “the 
best assurance of preserving the benefits for 
which the worker has paid is to stop the 
inflation which causes the tragic loss of pur- 
chasing power,” and they say that is what 
they propose to do. 


One of the most controversial subjects 
under the social security theory is the ad- 
ministration-proposed system of health in- 
surance. 


The Republicans come out flatly against 
it, saying: “We are opposed to federal com- 
pulsory health insurance and its crushing 
cost, wasteful inefficiency, bureaucratic dead- 
weight and debased standards of medical care.” 


The Democrats, however, shy away from 
either endorsing or refuting a government- 
sponsored program. They say: “We 
advocate a resolute attack on the heavy fi- 
nancial hazard of serious illness. We recog- 
nize that the costs of modern medical care 
have grown to be prohibitive for many mil- 
lions of people.” While not proposing any 
cure, they commend President Truman for 
establishing the nonpartisan Commission of 
the Health Needs of the Nation to seek an 
acceptable solution. 


Candidates Pass 
C. P. C. U. Examinations 


The examination credits of 180 candidates 
who successfully passed all five of the 1952 
Chartered Property Casualty Underwriter 
examinations were approved by the Board 
of Trustees of the American Institute for 
Property and Liability Underwriters, Inc., 


at its annual meeting in New York City, 
July 30. 


The national conferment of designations 
will be made in St. Louis on September 18 
as one of the sessions of the annual meeting 
of the Society of Chartered Property and 


Casualty Underwriters. The designations 
will be conferred on approximately 176 of 
the successful candidates since several of the 
candidates will not have fulfilled the exper- 
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ience requirement by that date. Their desig- 
nations will be awarded in a later year. 


In addition to the 176 successful candi- 
dates from the 1952 examinations, desig- 
nations will be conferred on 11 other 
persons who completed the examinations in an 
earlier year and have fulfilled the experience 
requirement this year. 


Following the conferment in St. Louis, 
regional diploma presentation meetings will 
be held under the sponsorship of the var- 
ious chapters of society. 


Six Major Airlines Delete 
Notice of Claim Requirements 


Six major airlines—American Airlines, 
Braniff Airways, Capital Airlines, Colonial 
Airlines, Delta Air Lines and National Air- 
lines—have agreed with the Civil Aeronautics 
Board to eliminate certain rules, published 
in their tariffs, which restrict the time for 
filing notice and bringing suits for personal 
injuries or death. Hereafter, the filing of 
such claims against these airlines will be 
governed by the general law and statutes © 
of limitations. 


The agreement between the board and the 
airlines followed a decision by the federal 
district court in Washington, D. C., that 
an air carrier may not impose conditions 
relating to the period of time within which 
a passenger may make claims and institute 
actions unless such conditions are distinctly 
stated and are accepted by the passenger. 
Inclusion of a limitation clause in the car- 
rier’s tariff is not sufficient to constitute a 
contract which precludes actions as a matter 
of law. 


The decision, which overruled a previous 
decision ot the court in Wilhelmy v. North- 
west Airlines, 86 F. Supn. 565 [2 Avratton 
Reports 15,023], was based on the reasoning 
that a limitation upon notice of claims is 
not a proper tariff provision within the con- 
templation or requirements of the Civil 
Aeronautics Act. A tariff is ordinarily un- 
derstood to be a system of rates and charges. 
The court said that in the previous case the 
reasoning used here was neither brought 
up nor considered.—Shortley v. Northwestern 
Airlines. United States District Court, Dis- 
trict of Columbia. April 17, 1952. 3 Avia- 
TION Reports 17,923. 


Other results of the negotiations between 
the six airlines and the board, as contained 
in a stipulation published by the board, are 
as follows: The airlines will now accept bag- 
gage and personal property up to the maxi- 
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mum declared valuation of $5,000; the limit 
for filing written notice of claims for lost 
or damaged baggage or other property has 
been extended from 30 days to 45 days, and 
the limit for filing suit for such lost or dam- 
aged baggage has been extended from one 
to two years. 


Will Social Security Expansion 
Bring National Health Insurance? 


The Social Security Amendments of 1952 
carry an impotent section that purports to 
freeze the wage credits of totally and par- 
tially disabled workers during their period 
of disability so as to maintain their bene- 
fits under the old age and survivors’ insur- 
ance system. The section is worded, however, 
so that no disability claims can be made 
until after June 30, 1953, and it also provides 
that the whole section will automatically ex- 
pire on July 1, 1953, unless affirmative ac- 
tion by the Congress to re-enact the provision 
is adopted. 


In discussion in the House of Representa- 
_ tives on the report of the conference com- 
mittee of the two houses, which had worked 
out the Senate and House differences to 
the amendments, Representative Reed (New 
York) said that the inclusion of the disability 
section was a “face-saving” gesture since its 
active operation would have meant a victory 
for the proponents of socialized medicine. 
Representative Dingell (Michigan) who with 
Reed was a House member of the conference 
committee, said that this was not so, that 
there was no socialized medicine involved 
in the provision, and that it merely repre- 
sented a waiver of premium similar to that 
offered by life insurance companies. Though 
the section is inoperative, Dingell said that 
“we did get the camel’s nose under the tent.” 


Regardless of its ineffectiveness, its mere 
inclusion indicates a strong current of opin- 
ion for the expansion of the social security 
system. It also indicates a defeat in prin- 
ciple for the group which cried that the sec- 
tion was a forerunner of socialized medicine. 


We do not here intend to debate the 
merit of the section or the validity of the 
claim of its opponents. But, if there is a 
current flowing, and if the inclusion of the 
section represents a trend toward the ex- 
pansion of the social security system, then 
further inroads by the federal government 
into fields heretofore the sole domain of 
private insurance companies are threatened. 


One of the goals of an expanded social 
security is a national system of health in- 
surance to complement the present old age 


556 


and survivors’ insurance system. Such a 
system would, in effect, supplant the volun- 
tary insurance programs obtained through 
private insurers. 


The opposition to a national health in- 
surance system has, so far, been sufficient 
to prevent its enaction, but a trend toward 
an expanded system of social security may 
tell a different story in the future. 


The proponents of federal health insur- 
ance are extremely critical of the deficiencies 
of voluntary health insurance—deficiencies, 
which they say spring from the very fact 
of its being voluntary. In a speech before 
the University of North Carolina Young 
Men’s Christian Association at Chapel Hill, 
North Carolina, in February of this year, 
Oscar Ewing, Federal Security Adminis- 
trator, said that a national system of health 
insurance is the only one of three possible 
alternatives that could do the job of main- 
taining or restoring health among the people 
of this country. The other alternatives were 
said to be socialized medicine and voluntary 
health insurance, Socialized medicine was 
termed objectionable because it meant that 
doctors would work directly for the gov- 
ernment and that all hospitals would be 
federally owned. This, Ewing claimed, would 
not fit our American method of doing busi- 
ness. Voluntary health insurance was termed 
too costly and too limited in coverage. “All 
the voluntary plans put together, at this 
moment,” said Ewing, “manage to take care 
of hardly more than twelve per cent of the 
Nation’s health costs.” 


In summing up the essential philosophy 
of national health insurance, Ewing said that 
“it is designed and intended to do nothing 
but provide a mechanism for paying medical 
costs.” He described it as simply an eco- 
nomic solution to an economic problem. 


Describing the federal plan “under the 
terms of the President’s proposal,” Ewing 
said that Congress would establish a health 
insurance fund for the purpose of paying 
medical and hospital bills. Like the old age 
and survivors’ insurance fund, the health 
fund would receive equal contributions from 
workers and their employers. The employ- 
ee’s contribution would be 1.5 per cent of his 
wages up to a maximum of $1.40 per week. 


The coverage provided by the plan was 
described as follows: 


“Out of the fund created from these con- 
tributions would come the payments for 
medical and hospital care for all families 
that would be covered—approximately eighty- 
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five per cent of the population of the United 
States. The paynients would cover home 
and office visits by the doctor, treatment 
by specialists, hospital and nursing care for 
at least sixty days, eyeglasses, hearing aids, 
surgical devices, expensive medicines, X-ray 
charges, laboratory tests, and dental services 
to the extent available.” 


Ewing went on to say that the whole pro- 
gram would be run locally, not by Wash- 
ington. Each health service area would 
constitute an administrative unit with an 
administrative committee composed one half 
of professional men and one half of laymen. 


Doctors were described as encountering 
no great change in their mode of practicing. 
They would be paid on either a fee basis or 
a salary basis or both; they could be fully 
in the plan, or fully out of it, or partly in 
and partly out. 


The advantages to the patient were de- 
scribed as the lifting of the “oppressive 
financial burden” of sickness, the privilege 
of dealing with the doctor of his choosing, 
and the knowledge that he was paying for 
what he was getting through his insurance 
contributions. 


While favoring national health insurance, 
Ewing said that neither he nor President 
Truman is wedded to the proposed plan. 
They were described, instead, as wedded to 
the conviction that the people want and 
should have some means of coping with the 
high costs of medical care. He cited a “stand- 
ing offer” to welcome the man who could 
come forward with a better way of accom- 
plishing this than through national health 
insurance. As evidences of the administra- 
tion’s sincerity about the problem, Ewing 
quoted the President’s State of the Union 
message of January: 


““T have set up an impartial commission 
to make a thorough study of the Nation’s 
health needs. One of the things this com- 
mission is looking into is how to bring the 
cost of modern medical care within the reach 
of all our people. I have repeatedly recom- 
mended national health insurance as the best 
way to do this. So far as I know, it is still the 
best way. If there are any better answers, 
I hope this commission will find them. But 
of one thing I am sure: Something must 
be done—and be done soon.’ ” 


Renewal Commissions to Agent's 
Widow or Heirs Taxable as Income 


In a special ruling filed on December 27, 
1952, the Deputy Commissioner of Internal 
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Revenue concluded that renewal commis- 
sions received by the widow or heirs of a 
deceased life insurance agent, are taxable to 
the widow or heirs in the year such income 
is actually paid to them by the insurance 
company. This is the result produced by an 
application of Section 126 (a) (1), which 
provides that items of gross income “in re- 
spect of a decedent,” not includible in the 
decedent’s tax return because the item has 
not been paid at the time of his death, shall 
be includible in the gross income, for the 
taxable year when received, of the person 
who acquired from the decedent the right 
to receive the amount in question. 


The one qualification to this rule is that 
if the estate of the decedent has to pay 
a federal estate tax on the commuted value 
of the renewal commissions, then the re- 
cipient of the yearly renewal commissions 
may take a deduction under Section 126 (c) 
of the portion of the estate tax attributable 
to the amount of income he or she received. 
Section 126 (c) permits this deduction in 
order to prevent double taxation of the 
same item of revenue, since under Section 
126 the commuted value of the entire amount 
of renewal commissions is subject to the estate 
tax, despite the fact that as the yearly amounts 
are received, they are also taxable under 
the income tax. 


State Auto Rate Revisions 
Show Wide Variation 


New automobile liability insurance rates 
for 13 states have been announced recently 
by the National Bureau of Casualty Under- 
writers. The revisions are a part of a nation- 
wide program to bring rates into line with 
accident frequencies and cost of claims. 

States in which the revisions were an- 
nounced in July and August include Arizona, 
Connecticut, Delaware, Idaho, Kansas, Maine, 
Maryland, Michigan, Missouri, Nebraska, 
Nevada, Utah and Vermont. 

The rates for private passenger cars for 
bodily injury and property damage, combined, 
were increased in almost all areas. There was 
only one reduction in rate and this occurred 
in Joplin, Missouri, and its vicinity. The 
reduction amounted to only $1, and ap- 
plied to cars for nonbusiness use with no 
driver under 25. 


Indicative of the increasing accident rate 
among the younger drivers were the large 
advances made in the rates for cars for 
business and nonbusiness use with a driver 
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under 25. These rate increases ranged from 
$9 in areas in several states to $42 in the 
Hartford, Connecticut area. 


In the following table the minimum and 
maximum rate increases and the new mini- 
mum and maximum rates for private pas- 
senger cars in the 13 states are tabulated. 
In the cases of both the increases and the 
new rates, the minimum figure applies to 
cars for nonbusiness use with no driver 
under 25, and the maximum figure applies to 
cars for business and nonbusiness use with 
a driver under 25. The figures are from 
selected areas in each state and do not rep- 
resent an average. They are presented only 
to show the wide variation of the cost of 
insurance within each state and between the 
several states. 


Increases New Rates 

Min. Max. Min. Max. 
Ariz. $3.00 22.50 $35.00 $ 85.00 
Conn. 2.00 42.00 48.00 138.00 
Del. 3.00 9.00 27.00 65.00 
Idaho 4.50 12.50 30.00 52.00 
Kan. 5.00 26.00 24.00 82.00 
Me. 5.00 17.00 34.00 77.00 
Md. 2.00 19.00 35.00 101.00 
Mich, 3.00 14.00 30.00 67.00 
Mo. 1.00 35.00 45.00 116.00 
Neb. 3.00 9.00 20.00 63.00 
Nev. 5.00 11.00 37.00 63.00 
Utah 3.00 9.00 31.00 61.00 
Vt. 7.00 29.00 40.00 84.00 


Insurance in Latin 
American Countries 


In our March issue we presented reports 
on the insurance industries of three South 
American countries: Peru, Venezuela and 
Ecuador. This month we extend our study 
of insurance coverage in Latin America to 
include the countries of Bolivia, Paraguay 
and El Salvador. The reports, prepared by 
the insurance staff of the Office of Interna- 
tional Trade in the United States Depart- 
ment of Commerce, follow: 


| OLIVIA—In Bolivia, the government 

agency charged with supervising the in- 
surance business is the Departamento de 
Seguros y Capitalizacion, which is part of 
the Superintendencia de Bancos. Basic 
legislation covering the establishment and 
operation of insurance companies is con- 
tained in the Law of September 27, 1904; 
the setting up and investment of reserves 
is governed by Supreme Decree of March 
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26, 1917; licensing and regulation of in- 
surance agents and brokers is provided for 
in the Supreme Decree of April 17, 1949, 


Insurers are required to obtain authoriza- 
tion from the supervising authorities before 
beginning operations in Bolivia. There is a 
minimum capital requirement of one mil- 
lion bolivianos, which sum must be main- 
tained within Bolivia and which permits an 
insurer to engage in all branches of insur- 
ance. Insurers must also invest or keep 
on deposit in the country a 40 per cent 
premium reserve. No deduction therefrom 
is allowed for reinsurance placed abroad. 
Bolivian insurance law contains no detailed 
requirements as to the manner in which 
capital and reserves are to be invested, 
apart from stipulating permissible invest- 
ments as cash, real property and obligations 
of the government or private enterprises. 
The required 40 per cent premium reserve 
must be deposited with the National Bank 
of Bolivia and may not be altered or with- 
drawn without authorization of the Super- 
intendencia de Bancos. 


Foreign insurers are required to appoint 
an agent in Bolivia fully empowered to rep- 
resent the company in all its local business 
and in Bolivian law courts. Insurance 
contracts made in Bolivia with unauthor- 
ized insurers are not considered legally valid 
and local representatives of such companies 
may be fined. However, insurance policies 
may apparently be bought directly from 
nonresident insurers upon payment of a 
special tax. It is reported that, apart from 
social insurance, the only form of compul- 
sory insurance in Bolivia is fire insurance 
on mortgaged real estate. 


At the end of 1950 there were ten in- 
surance companies operating—six British, 
two United States and two Bolivian. The 
accompanying table sets forth direct pre- 
mium income over a four-year period for 
all branches of insurance sold in Bolivia. 


Losses paid during 1950 were reported as 
follows: fire, 482,664 bolivianos; marine and 
transport, 4,414,239; automobile, 223,263; 
bonding, 6,220; life, 1,049,353. According to 
reports, about two thirds of the business 
written in the years 1947 through 1950 was 
reinsured abroad. 


Life insurance premiums tripled between 
1947 and 1950, going from 3,554,456 to 
10,894,576 bolivianos. By way of compart- 
son, time deposits, including savings, doubled 
during the same period, according to one 
estimate, going from 62 million to 124 mil- 
lion. Figures are not available to show the 
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DIRECT INSURANCE PREMIUMS, BOLIVIA, 1947-1950 


(In Bolivianos) 


Branch of Insurance 1947 


Marine and transport 
Automobile 
Bonding 


total amount of life insurance in force. Sales 
of life insurance policies during the four- 
year period, 1947 to 1950, totaled 270,757,850 
bolivianos (about $4% million). 

Workmen’s compensation insurance is 
compulsory for firms employing more than 
50 workers, All such employers are required 
to insure with a government insurance fund 
called the Caja de Seguros y Ahorro Obrero. 
While employers of less than 50 workers are 
not required to insure with the Caja, they 
are required to pay compensation as fixed 
by law for all work injuries and occupational 
diseases suffered by their workers. Regula- 
tions provide a comprehensive classification 
of injuries and diseases and the indemnity 
required to be paid for each of them. Em- 
ployers are also required to provide medical 
and surgical care, medicine and orthopedic ap- 
pliances for injured workmen and where death 
results, burial expenses. In addition to in- 
surance activities, the Caja de Seguros y 
Ahorro Obrero also administers a workers’ 
compulsory-savings system. The Caja _ re- 
portedly uses its funds to carry on a program 
of providing low-cost housing and various 
social benefits for workers. 


Legislation providing for the establish- 
ment of a general compulsory social insur- 
ance system in Bolivia was enacted in 1949. 
This legislation provided for setting up a 
program of sickness, employment injury, 
maternity, invalidism, old age and death 
insurance for all workers except agricul- 
tural, domestic and self-employed workers. 
According to reports, the program was 
put into effect in the Department of La Paz 
in November 1, 1951, and is to be extended 
next to the Departments of Oruro and Po- 
tosi. Social insurance is administered by the 
Instituto Boliviano de Seguridad Social, 
which is run by representatives of business, 
labor and the government, under over-all 
supervision of the Ministry of Labor and 
Social Security. Legislation provides for 
the general incorporation into the Instituto 
of the activities of the Caja de Seguros y 
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1948 
7,132,622 
3,209,100 

797,687 

41,600 
5,630,507 


1949 
7,819,183 
2,128,427 
1,256,035 

149,391 
7,086,632 


1950 


14,734,938 
3,962,062 
1,716,017 

140,818 

10,894,576 


31,412,411 


16,811,516 18,439,668 


Ahorro Obrero. The Instituto will reported- 
ly also take over certain retirement pen- 
sion funds which have been set up over the 
years for various worker groups, such as 
newspapermen, bank employees, govern- 
ment workers and others. 


ARAGUAY—In Paraguay the govern- 

ment agency charged with supervising 
the insurance business is the Superinten- 
dencia de Bancos. Basic legislation regulat- 
ing insurance companies was enacted in 
1947. This legislation, Decree-Law 17840, 
laid down certain financial conditions to be 
met by insurance companies wishing to do 
business in Paraguay and established the 
existing system of government control. 


Insurers are required to obtain authoriza- 
tion of the Superintendencia de Bancos be- 
fore commencing operations in Paraguay. 
Under the law, policyholders who make in- 
surance contracts with insurers not so au- 
thorized may be fined or imprisoned. This 
restriction does not apply where the insur- 
ance coverage desired is not obtainable 
from locally authorized insurers; reinsur- 
ance transactions appear also to be exempt. 


Both domestic and foreign insurance 
companies are subject to minimum capital 
requirements. The Monetary Board of the 
Bank of Paraguay, by Resolution No. 145 
of 1947, has fixed required minimum paid- 
in-capital of domestic and foreign insurance 
companies as follows: Insurers transacting 
life insurance, 200,000 guaranies; fire, 
100,000; all other branches, 50,000. There 
are reserve and reserve investment require- 
ments, including a provision that insurers 
set aside 10 per cent of annual profits until 
reserves reach 50 per cent of capital. In- 
surance companies are required to invest 
their capital and reserves in Paraguay, in 
government bonds, first mortgages, real 
property, policy loans and other approved 
investments; all investments are subject to 
approval of the Superintendencia as to both 
type of investment and amount of money 
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invested. Policy forms must be approved 
by the the Superintendencia and must be in 
Spanish, except for marine and aviation in- 
surance policies. A premium tax is levied 
to help defray expenses of the insurance 
supervision office; this tax is paid monthly 
to the Banco de Paraguay. Insurance 
agents are regulated under the law and are 
required to register annually. 

As of June 30, 1950, there were reportedly 
three insurance companies operating, two 
Paraguayan and one Argentine. These 
three companies had a total authorized capital 
of 8,000,000 guaranies, of which 4,800,000 
was paid in; their net profits for the fiscal 
year ending June 30, 1950, were reported 
to total 216,471 guaranies. 

The accompanying table sets forth direct 
premium income in Paraguay in the various 
branches of insurance over a_ five-year 
period. 


According to estimates, more than half of 
the annual premium income in the years 
shown above was reinsured abroad, prin- 
cipally in Argentina. Losses paid in 1950 
were reported as follows: fire insurance, 
134,954 guaranies; automobile, 256,266; ma- 
rine, 98,544; theft, 19,124; accident, 1,626. 
The number of _ insurance policies issued 
during 1950 totaled 7,166, including 120 life, 
3,933 fire, 2,079 automobile, 984 marine, six 
theft, 44 miscellaneous. 

Life insurance policies in force in Para- 
guay numbered 988, or about one per 1,160 
inhabitants at the end of 1948; there were 815 
life policies in force at the end of 1943. The 
total face value of all life insurance in force 
was 5,308,000 guaranies at the end of 1948. 

Compulsory social insurance was estab- 
lished in Paraguay by Decree-Law No. 
17071 of 1943. This legislation provided for 
setting up a system of workmen’s compen- 
sation insurance, nonoccupational sickness 
insurance, maternity insurance and old-age 
insurance. Originally, coverage was re- 


stricted to providing workmen’s compensa- 
tion insurance for low-income industrial 
workers and commercial employees. How- 
ever, under Decree No. 1860 of December 
1, 1950, coverage was extended to include 
nonoccupational sickness and maternity in- 
surance for all wage-earners, including farm 
laborers and their families. Government 
employees and railroad workers are ex- 
cluded from social insurance coverage; rail- 
road workers have their own retirement and 
pension fund. 


The social insurance system is adminis- 
tered by the Paraguayan Institute of Social 
Security (Instituto de Prevision Social), 
which is run by a board composed of repre- 
sentatives of the government, of employers 
and of insured wage-earners; the institute 
is an autonomous branch of the government 
functioning through the Ministry of Public 
Health. Premiums are paid to the institute 
by means of a payroll tax. Employers con- 
tribute a sum amounting to 10 per cent of 
their total payrolls, employees contribute 5 
per cent of wages received and the govern- 
ment contributes the equivalent of 1% per 
cent of the wages on which the other 
percentages were based; pensioners are re- 
quired to contribute 5 per cent of their pen- 
sions. In 1949 the institute’s revenues 
reportedly totaled 8.1 million guaranies, 
compared with 6.1 million in 1948. Operat- 
ing and administrative expenses in 1949 
amounted to 4.5 million guaranies, and in- 
vestments in housing projects were 1.9 mil- 
lion. Loans to the government (Ministry 
of Public Health) were 4.7 million guar- 
anies as of December 31, 1949. 


kK: SALVADOR—Supervision of the 
4 insurance business in El Salvador is 
reportedly confined to insurers selling fire 
insurance. The supervising agency is the 
Oficina de Inspeccion de Seguros Contra 
Incendios, an agency of the Fire Depart- 


DIRECT INSURANCE PREMIUMS, 
PARAGUAY, 1946-1950 
(In 1,000 Paraguayan Guaranies) 


Branch of 

Insurance 1946 
Life 78 
Fire 322 
Automobile 143 
Marine 75 
Miscellaneous 10 


Total 628 
560 


1948 1949 1950 
367 17 151 
960 1,595 2,046 
396 754 1,086 
203 285 398 

14 23 29 


1,940 2,674 3,710 
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ment of the Salvadoran Ministry of Defense. 
Insurers wishing to sell fire insurance in 
El Salvador are required to register and 
become licensed as a foreign firm and to 
appoint a general agent in the country. 
There are no requirements as to qualifying 
deposits, minimum capital, reserves or in- 
vestments. Life insurance companies also 
are reportedly required to register and 
become licensed before operating in El 
Salvador; however, there appears to be no 
government agency supervising the activi- 
ties of life insurance companies. 


El! Salvador’s insurance law is contained 
in the Fire Insurance Law of April 28, 
1904, as amended, and in the Salvadoran 
Code of Commerce. The Fire Insurance 
Law lays down the general conditions un- 
der which business is to be carried on. 
No risk can be written without authori- 
zation of the supervising authorities, and 
all policies must be reported. The Code of 
Commerce contains the general contract 
law governing fire, life and marine and 
land-transport insurance policies. These 
laws appear to place no restriction on resi- 
dents of El Salvador buying their insur- 
ance, apart from fire or life, direct from 
foreign insurers which have not been of- 
ficially authorized to operate in the country. 


During 1951 there were reported to be 
11 insurance companies in operation, in- 
cluding one Salvadoran insurer and ten 
foreign (seven British, two United States, 
one Dutch) insurers operating through 
licensed agents in El Salvador. The Salva- 
doran company does principally a life insur- 
ance business, although it also sells fire, 
marine and casualty insurance. The foreign 
insurers handle largely fire and marine 
business; two of the foreign companies sell 
life insurance. Consolidated, over-all insur- 
ance statistics and results of insurance 
company operations in El Salvador in the 
various branches of insurance are not avail- 
able. The following data have been taken 
from unofficial reports and estimates. Direct 
premium income from all branches of insur- 
ance totaled 2,665,600 Salvadoran colones 
in 1950; of this total, 2,200,500 colones was 
written by the Salvadoran insurance com- 
pany and 465,100 by foreign insurers. Fire 
insurance premiums in 1950 were 563,800 
colones, about one fifth of which amount 
was written by the Salvadoran insurer. 
Direct premium income in 1949 totaled 
2,378,750 colones (1,670,500 Salvadoran and 
708,250 foreign). The total face value of 
fire insurance policies in force in El Salva- 
dor was reported as 65,615,600 colones at 
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the end of 1950, as compared with 47,700,900 
at the end of 1948. 


Workmen’s compensation insurance legis- 
lation has been in effect since 1911. The 
law does not require employers to insure 
themselves’ against their liability under it, 
but permits them to do so with any author- 
ized insurer. Regulations issued under the 
1911 law lay down certain requirements to 
be complied with by insurance companies 
wishing to become authorized to sell work- 
men’s compensation insurance, including 
deposit and reserve requirements; however, 
there appears to be some doubt as to the 
enforcement of these provisions. The law 
provides certain benefits for victims of 
work accidents. Insured employees are en- 
titled to cash benefits and medical care in 
case of temporary or permanent disability. 
Where death results from a work accident, 
benefits are paid to survivors in the form 
of lump-sum payments and a funeral grant 
is paid to cover burial expenses. 


A compulsory social insurance system is 
provided for in Decree 329 of September 
30, 1949. This decree set up the Salvadoran 
Social Insurance Institute as an autonomous 
official institution to organize and adminis- 
ter health, accident (both occupational and 
nonoccupational), unemployment, invalidism, 
old-age and death insurance. Implementing 
regulations are to be issued from time to 
time defining the scope of operations and 
specifying risks covered, contributions, 
benefits and regions of the country in which 
social insurance is to be introduced. Eventu- 
ally, all gainfully employed residents are to 
be brought under the social insurance sys- 
tem. The funds to finance benefits and 
other expenses are provided by a system of 
compulsory contributions from the insured 
person, the employer and the government, 
except for occupational accident insurance, 
for which insured persons make no contri- 
bution. The Central Reserve Bank acts as 
advisor to the Social Insurance Institute 
on matters pertaining to investments and 
loans; the governing officials of the institute 
must consult the bank before undertaking 
any operation, and the bank’s approval is 
required before the institute can make any 
investment involving over 100,000 colones. 
Under the law, the funds of the Social 
Insurance Institute are required to be in- 
vested so as to enjoy the greatest degree 
of safety and the highest yield, preference 
being given to investments which will at 
the same time benefit the work of the insti- 
tute and contribute to the promotion of 
social hygiene and the prevention of illness. 
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A New Approach 
to the Teaching of Insurance 


Priniciples of Insurance. Robert I, Mehr 
and Emerson Cammack. Richard D. Irwin, 
Inc., 1818 Ridge Road, Homewood, Illinois. 
1952. 779 pages. $7.65. 

The new approach, presented in this 
work, is the result of the attitude held by 
the authors, that the traditional approach 
need not be the inevitable, nor even the 
right, one. It was prepared for those stu- 
dents taking the beginning insurance course 
and so was written primarily from the 
viewpoint of the consumer of insurance 
services. This method of presentation has 
been tested by the authors for several 
years at the University of Illinois. It is 
also the basis for an extension course given 
to those already in the insurance business 
and has proved invaluable in giving them 
the over-all picture of the business. 


It is not intended that this work be used 
as an authoritative reference but, rather, as 
a good sound basis for one seeking a gen- 
eral understanding of insurance. That is 
why the authors departed from the custo- 
mary organization of subject matter and 
arranged their material according to principles 
that can be used by the buyer of insurance 
in understanding any insurance company, 
contract or practice. With this end in view, 
they have divided their thesis into seven 
parts, namely: Introduction, Insurance 
Carriers, The Insurance Contract, The 
Fields of Insurance, Planning for Insur- 
ance Needs, Company Operations, and The 
Industry. In addition to these divisions, 
the book contains a good, workable glossary 
and index. 

This book should be of more than pass- 
ing interest both to those whose interest in 
insurance will be confined to purchasing 
insurance, in whatever field they may pur- 


562 


ry S ; 
% .*, 
a“ 


sue, and to those who are actually engaged 
in the field of insurance itself. It is recom- 
mended to anyone wishing a clear, concise 
understanding of the basic fundamentals of 
the insurance business. 


The Grip Maker Has a Gripe 


Toil, Taxes and Trouble. Vivien Kellems. 
E. P. Dutton & Company, Inc., 300 Fourth 
Avenue, New York 10, New York. 1952. 
159 pages. $2.50. 


This is the story of the persecution (au- 
thor’s viewpoint) of a Connecticut employer 
for failure to withhold income taxes from 
her employees’ pay; or, from the govern- 
ment’s viewpoint, this is the story of the 
prosecution of an employer for failure to 
withhold income tax. Vivien Kellems is the 
president of a company which manufactures 
a gripping device (invented by her brother) 
for cables that pulls them through conduits 
and has many other uses. She has applied 
the same principle of tenacity to her belief 
that the income tax law with its withholding 
provision is unconstitutional, She challenged 
the Secretary of the Treasury—“The only 
difference between John Snyder and Jesse 
James was that Jesse had a gun.”—and the 
Bureau of Internal Revenue to shake her loose 
from her belief in the law’s unconstitutionality. 


Chronologically, here’s what happened. 
In a speech in Los Angeles, Miss Kellems 
announced that she would no longer with- 
hold her employees’ income tax from their 
wages, She kept her promise, she didn’t 
withhold and her employees paid their taxes 
themselves. Shortly thereafter, government 
agents called, examined her books, went to 
her bank and “got” $1,685.40, to which 
action Vivien exclaimed: ‘Do you mean to 
tell me that even though the Government 
has got every dollar due it, they can still 


IL J— August, 1952 





ernr 


“I 
men 
whi 
or n 
and 
fusir 
tax 
whe! 
whic 
Kell 
1948 
with 
Act 
the 1 
How 
conc 
the « 
hold 
she | 
tiona 
state 
tiona 
conv 
belie 
base 
vidus 
their 


\ 
woul 
to de 
was 
you 1 
doctc 
news 
that 
‘Ever 
foun 
or go 


rr 
you < 
His ] 
ing o 
whet! 
concl 
her a 
ment’: 
the a 
asses: 
delibe 
law 


Book: 


fine me 100 per cent because I didn’t collect 
it?’ Some time later, the government got 
$6,100 and Vivien was presented with her 
opportunity for test suit. “Call me Adrian” 
was the government prosecutor sent from 
Washington to try the case. Vivien lost 
one and won one. 


The issues are summarized in the gov- 
ernment lawyer’s address to the jury: 


“If your Honor please, ladies and gentle- 
men: The sole question and the only one 
which you have for consideration is whether 
or not the plaintiffs here, Miss Vivien Kellems 
and David Kellems by their conduct in re- 
fusing to withhold and deduct the income 
tax from wages paid to their employees, 
whether or not that conduct on the evidence 
which you have heard was willful. Miss 
Kellems testified that prior to February 13, 
1948, her company had strictly complied 
with the provisions of the Withholding Tax 
Act and that it had withheld and deducted 
the tax on the wages paid to the employees. 
However, on February 13 she reached the 
conclusion that because of her opinion and 
the opinion of her brother that the With- 
holding Tax Act was un-Constitutional, that 
she would thereafter deliberately and inten- 
tionally refuse to withhold that tax. She 
stated that her opinion as to the unconstitu- 
tionality of that Act was based upon her 
conversations with a college professor, I 
believe, or a newspaper editor, and that 
based upon her discussions with these indi- 
viduals she reached the conclusion that in 
their opinion it was unconstitutional. 


“Why didn’t she go to a lawyer? That 
would be the logical person or place to go 
to determine whether or not a certain statute 
Was unconstitutional. If you are sick and 
you need a doctor, whom do you go to? A 
doctor, not to a college professor or a 
newspaper editor. It certainly is strange 
that she did not do that. Yet she said that, 
‘Every time I went to a lawyer I always 
found out too late that I had made a mistake 
or got into trouble.’ 


“I am not going to attempt to tell you or give 
you an [sic] meaning of the word ‘wilful’. 
His Honor will instruct you as to the mean- 
ing of that word as used in the statute and 
whether or not based upon the evidence a 
conclusion should be reached as to whether 
her action was willful. It is the Govern- 
ment’s position, of course, and which prompted 
the action taken by the Commissioner in 
assessing the penalty, that because she had 
deliberately and intentionally violated the 
law that it necessarily followed that her 
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action was willful. She could not have 
done anything more to have made it more 
willful from our point of view. The fact 
that she believed that it was unconstitu- 
tional is not, I believe—and it is the position 
of the Government—that her opinion as to 


-the Constitutionality of the Act, is not a 


reasonable ground for giving her the right 
to refuse to take care of her requirements 
under the Withholding Tax Act. Yet with 
a full knowledge that she had violated the 
law and had intentionally and deliberately 
done so, yet, knowing the consequences of 
her act, she continued to do so until just 
recently. 


“Some point was made here as to the 
severity of the penalty. True it is that the 
penalty is an amount equal to the tax, 
namely 100 per cent. Of course, the Com- 
missioner of Internal Revenue did not place 
that penalty in the statute. That was done 
by Congress. Congress specifically pro- 
vided for the assertion of a penalty where 
there was a willful violation. The legisla- 
tive history of the statute—while I don’t 
want to argue the law here—clearly indi- 
cates that one of the reasons for making 
such a severe penalty was to take care of 
the extraordinary expense which the Col- 
lector was put to collect the tax where a 
violation such as this had occurred. 


“His Honor has already indicated his 
position or this Court’s position as to the 
Constitutionality of the Act. And I do not 
believe that you can take into consideration 
the fact as argued by Mr. McGuire that 
there was a violation of the Constitution on 
the basis of involuntary servitude or the 
taking of private property without just com- 
pensation. The statute is presumed to be 
Constitutional and until the Supreme Court 
says otherwise, it is a valid act. 


“T, therefore, leave that for your con- 
sideration, and I know that on the basis of 
the evidence and the instructions which the 
Court will give you, that your verdict in 
favor of the defendant should be rendered.” 


Miss Kellems’ defense is summarized in 
the following remarks by her attorney to 
the jury: 


“Ladies and gentlemen, if I understood 
Mr. Neuland correctly, what he said was, 
Why did Miss Kellems wait from 1943 to 
1947? 


“Does he blame her for not having taken 
this action in 1943 when there was a war 
on, not recognizing the emergency? Of 
course, wars of that sort make the Constitu- 
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tion, as everything else, expendable. That 
is why she waited. She expected it to be 
repealed. She waited two more years and 
it wasn’t. The emergency measure was 
still on the books. Then she acted. 


“He also says, ‘Why not go to a lawyer?’ 


“There is no requirement of law that any- 
body, no matter how rich they are, should 
go to a lawyer. 


“He mentioned also the extra expense 
put upon the Government in collecting the 
tax. There was no extra expense upon 
anybody except Miss Kellems. She and her 
brother took care to see that their employees 
knew what their tax was, each week put it 
aside and each quarter paid it. The Gov- 
ernment was not put to any expense. The 
Government ts put to expense in the case 
of the cheat and the fraud and the tax 
evader, but not here. Do we not have here 
a case of the American virtue which has 
been shown by our history from the Declara- 
tion of Independence to the present day? 
What are some of the great American 
virtues that have given this country the 
leadership that it has? They are courage, 
honesty, patriotism and a firm determina- 
tion once your mind is made up. How 
many times has it occurred to almost all of 
us to take some definite and positive action 
when we thought something happening was 
wrong? And what has deterred us? Fear 
of notoriety, fear of expense, fear of blame. 
Those things hold us back. We expect 
those things from some of our contemporaries 
but we do not expect them from our Gov- 
ernment. We do not expect from our 
Government the fear of notoriety, the fear 
of blame, the fear of harassment or the fear 
of expense. 


“In the name of the Government, the 
Bureau of Internal Revenue has here pre- 
tended to act. It has acted as the judge 
and the jury and the prosecutor in assessing 
this penalty. It had no court order, It 
looked for none. It did not consult with 
Miss Kellems or her brother. They did not 
want to. They did not inquire into her 
good faith or her honest belief in this. 
They assumed that it was wrong. 


“They assumed incorrectly. 
they not indict her as she asked? 
didn’t. 
the burden of proof of sustaining the Con- 


Why did 
They 
Probably they didn’t want to take 


stitutionality of it. In this way they tried 
to shift the burden of going forward to her, 
without an investigation as to her good 
faith, without looking into the facts. Act- 
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ing as judge, jury and prosecutor they 
assessed this penalty. 


“But you also represent the same nation. 
A wrong has been done here. And we look 
to you to right it. The revenue at all time 
has been protected. All taxes have been 
paid. This method of chastisement is not 
for these people. This method of chatise- 
ment ought to be saved for those cases to 
which it really belongs.” 


The book is written in the political ver- 
nacular, replete with such expletives as 
“High Tax Harry,” “The Sacred Cows of 
the Tax Lords in Washington” and “The 
Government Check-Off.” These find ap- 
proval in the eyes and ears of readers and 
listeners who are anti-Administration, a very 
large audience at the present time. This 
phraseology and Miss Kellems’ formal style 
obscure somewhat the real issues for the 
more technical minded of us, for there are 
some very serious issues glossed over in 
this book. Perhaps Miss Kellems is just a 
trumpeter for that growing parade of prot- 
estants of government policies which has 
dubious popular support and has pushed 
tax rates to all-time highs. 


There are some indications that such a 
parade is forming. In their advertising, ciga- 
rette manufacturers are incorporating figures 
which explain the extraordinarily high tax 
on cigarettes. The reader will remember 
the Marshall, Texas housewives who refused 
to withhold social security taxes from their 
domestics’ pay; they termed this the baby- 
sitters’ tax. There are several organizations 
which print and distribute gummed stickers, 
stressing high taxes, that can be used on 
envelopes and stationery. The Washington 
National Insurance Company recently in- 
cluded in its employees’ pay envelopes simu- 
lated dollar bills which contained the following 
inscription: “This represents a dollar which 
you have earned and which your company 
is required to withhold from your salary to 
pay the federal government for our income 
taxes.” Members of the National Federation 
of Business and Professional Women’s 
Clubs are protesting the inability to deduct, 
when computing their income tax, the amount 
they must pay for their children’s care while 
they are working. 


The author makes numerous analogies to 
other rebellions of Americans against gov- 
ernmental policies and laws of which they 
disapprove. Underneath it all she seems 
to be suggesting that this whole hierarchy 
would collapse if the people would but ex- 
ercise a right inherent in them. In other 
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words, the grip-maker’s gripe is something 
like this—when a government becomes de- 
structive of the ends for which a just gov- 
ernment is established, then the people have 
a right to alter or abolish it. The Declaration 
of Independence says that the people have 
such a right. Perhaps more of us should 
read this document. Look where it’s taken 
Vivien Kellems. 


A Voice from America 


Capitalism in America, Frederick M. Stern. 
Rinehart & Company, 232 Madison Avenue, 
New York, New York. 1951. 119 pages. $2. 


This is a very interesting little book printed 
in type which is too small, set on lines which 
are too long for pleasant reading. It is a 
collection of letters written by an attorney, 
a displaced person who came to and became 
a citizen of the United States. The letters 
are addressed to a life-long friend of his 
who is a chemist in France. Through the 
chemist’s sister, the lawyer and new United 
States citizen learned of his friend’s predi- 
lection for communist doctrine and of his 
distrust of American capitalism. 


The object of the letters is to dissuade his 
friend from affiliation with the Communists 
by explaining “that the purpose of a class- 
less society—the achievement of dignity and 
prosperity for all—cannot be realized with- 
out capitalism. The two are not opposed to 
each other, as ingrained prejudice would 
make us believe; they belong together and 
supplement each other.” 


We recommend the book and its author 
to the Voice of America because he has 
grasped the meaning of America and is quite 
capable of teaching Europeans the error of 
their prejudice. 


New Law in Canada 


Canadian Income Tax Act. CCH Cana- 
dian Limited, 1200 Lawrence Avenue W., 
Toronto 10, Ontario, Canada.* Eighteenth 
edition, 1952. 348 pages. $2.50, 


This edition of Canadian Income Tax Act 
consolidates the amendments passed in 1949 
—1952 inclusive. Additional income tax pro- 
visions passed in these years and not con- 
solidated by the amending acts appear 
immediately following the sections of the 
Income Tax Act to which they relate. Other 
unconsolidated amendments which have no 


*This book may be obtained in the United 
States from Commerce Clearing House, Inc., 214 


Books and Articles 


relation to former provisions will be found 
following the consolidation of the Income 
Tax Act at page 243. Following each sec- 
tion of the consolidated act is the full text 
of the analogous provision of the Income 
War Tax Act and the full text of the sec- 
tions as it read prior to amendment in the 
period 1949 to 1952. A thorough topical 
index at the back of the book makes all 
provisions readily available by subject and 
a two-way cross reference table provides 
the analogous provisions of either act. 


ARTICLES 


Articles of interest in other 
legal publications 


Nine Factors . . . Classifying automobile 
guest cases, the author lists nine crucial 
factors appearing in sundry combinations 
through most of the cases in which the 
Massachusetts Supreme Judicial Court has 
sustained findings of gross negligence. He 
emphasizes that the court has stated that 
no one factor alone is sufficient, ordinarily, 
to sustain such finding.—Allen, “A Classifi- 
cation of the Automobile Guest Cases,” 
Boston University Law Review, April, 1952. 


Nuisance—Private and Public . .. Pro- 
fessor Warren A. Seavey explores the con- 
tributory negligence aspect of conditions 
or activities unduly interfering with the 
use of land or of a public place——Seavey, 
“Nuisance: Contributory Negligence and 
Other Mysteries,” Harvard Law Review, 
April, 1952. 


Joint Investments . . . Under common 
law, joint tenancy in corporate stock was 
held to exist whenever possible. In recent 
years, however, most states have abol- 
ished the common law rule in favor of 
tenancy in common.—Rogers, “Joint Owner- 
ship of Corporate Stock,” University of 
Pittsburgh Law Review, Spring, 1952. 


Death Dissolves a Partnership . . . The 
author presents the hypothetical situation 
of a Mississippi partnership dissolved by 
the death of one of the parties to the 
agreement. The point that there is no 
legislation for protection of surviving part- 
ners, as well as of the decedent’s estate, 
is made, with the author raising the ques- 
tion as to whether or not such legislation 
might not be advisable—Ludlam, “Dissolu- 


North Michigan Avenue, Chicago 1, Illinois, at 
$2.50 in United States dollars. 
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tion of Partnerships by Death—Equitable 
Power to Order a Conveyance by Deceased 
Partner’s Representatives of his Partner- 
ship Interest to the Surviving Partner,” 
Mississippi Law Journal, March, 1952. 


From Liquidation to Rehabilitation .. . 
Invoking of the provisions of the bank- 
ruptcy law to protect the rights of creditors 
and, where proper, to insure the return of 
the honest debtor to a constructive place 
in business, is hailed as the simplest and 
most satisfactory solution to a common 
problem in commercial law by the writer.— 
Duberstein, “Bankruptcy or Arrangement?” 
Commercial Law Journal, March, 1952. 


All Things Must Change and .. . “Few 
fields of the law are more in need of 


A REPORT TO THE READER 


reform than divorce,” states the author, 
He enumerates three basic reasons for 
the slow progress in the United States of 
such reform.—Ploscowe, “The Failure of 
Divorce Reform,” Ohio State Law Journal, 
Winter, 1952. 


Unifications, Mergers and Acquisitions 
of Control . . . A history of the “consoli- 
dation” provisions of the Interstate Com- 
merce Act, which have remained upon the 
books with but three minor changes since 
1940, is presented by Associate Chief Coun- 
sel Payne of the ICC.—Payne, “History 
of the ‘Consolidated’ Provisions of the 
Interstate Commerce Act,” J. C. C. Prac- 
titioners’ Journal, February, 1952. 








In Lokos v. New Amsterdam Casualty 
Company* the injured party had stopped 
his car to investigate a noise and was tying 
a loose bumper to the car at the time of the 
accident. There appeared to be some ques- 
tion as to whether the plaintiff actually had 
contact with the automobile at the exact mo- 
ment of the accident. In allowing recovery 
for an accident occuring while “upon” the 
automobile, the court said that “it is rea- 
sonable to give the term a broader meaning 
including some acts in which the person is 
in contact with the automobile. That is not 
to say that mere contact is sufficient; the 
facts in this case go beyond that. It would 
not be uncommon of speech to say that 
the plaintiff had his hands upon the bumper 
of the car at the moment of the accident.” 
Referring to the Madden case, the court 
said that the court there “appeared to go 
beyond the point of actual physical contact 
with the automobile in the course of its use.” 


In Sherman v. New York Casualty Com- 
pany® the injured insured had just alighted 
from his car when he noticed it rolling 
back towards a stone wall. In his attempt 
to stop the car from crashing into the wall, 
both of his legs were crushed and broken 
between the car and the wall. The court 
relied primarily on the Lokos case and held 
the insurer liable. The court said: 


“The particular words ‘in or upon’ should 
be given a broad and liberal construction 


5 Cited, footnote 2. 
*36 Automobile Cases 1127 (R. I., 1951). 
730 Automobile Cases 788 (Conn., 1948). 
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Continued from page 516| 


consistent with the context of the whole 
clause in which they appear. The key 
words in that clause are ‘arising out of the 
use of the automobile’ and ‘while the 
automobile is used. ’ If the expression 
‘in or upon’ is read in connection with those 
words we think it will reasonably appear 
that it was intended to make the policy 
applicable to injuries sustained by reason 
of the immediate and substantial contact 
of a part of plaintiff's body with the car in 
the course of activity promoting or serving 
such use. In that sense the plaintiff here 
was ‘upon’ the car when he placed his 
hands upon it for the purpose of trying 
to stop it from rolling into the wall.” 


The “entering and alighting from” part 
of the clause has not been construed as 
broadly as the “in or upon” part. In Ross 
v. Protective Indemnity Company" the in- 
jured parties had stopped on a highway, 
gotten out to urinate and were conversing 
near the rear of the car when they were hit 
by another car traveling in the same direc- 
tion. The court held that at the time of the 
accident it could not be said that the parties 
were in the act of entering or alighting 
from the automobile. An even greater 
strain was put upon the “entering” part of 
the clause in New Amsterdam Casualty Com- 
pany v. Fromer® Here the injured party 
thought that he had hit another car and got 
out to see what damage had been done. 
He was mistaken and was returning to his 


834 Automobile Cases 1002 (D. C. Munic. Ct. 
of App., 1950). 
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own car when, about six feet from it, he 
was hit by another car. The court said that 
there was no need to apply the rule of 
liberal construction when the language was 
clear and definite. With regard to the in- 
stant situation, the court said that “the 
most that can be said for this activity is 
that he was approaching the vehicle for the 
prospective purpose of ‘entering’. We can- 
not agree that an intent to enter converts 
an act of approaching into an act of 
‘entering’.” 


A more liberal approach to the problem 
is found in the recent case of Goodwin v. 
Lumberman’s Mutual Casualty Company.’ The 
court found that one door of the car had 
been unlocked and that the other was 
in the process of being unlocked. One 
person was holding the front door; another 
held the handle of the rear door ready to 
open it as soon as it was unlocked from 
the inside; and a third was at the edge 
of the front door ready to follow in as 
soon as the others had gotten out of the 
way. There was controversy about the 
facts, but the court found that they had all 
“completed their approach to the car; they 
were not coming up to it for the purpose 
of entering it; they had reached it with the 
purpose of entering it; they had reached it, 
and they were actually engaged in the 
process of getting in. That is what Cover- 


x99 


age D intended by ‘entering’. 


A NOTHER QUESTION with surpris- 
+4 ingly little court interpretation involves 
what is a “reasonable expense . . . for 


necessary medical, surgical, ambulance, 
hospital, professional nursing and funeral 
services.” There is only one reported case 
on this point and that involves the question 
of whether dental services are included in 
the terms “medical” and “surgical.” With 
no difficulty the court answered in the 
affirmative.” An unreported case cited in 
Appleman, Insurance Law and Practice ™ held 
that the cost of an artificial eye and the 
medical treatment relative thereto consti- 
tute medical and surgical expenses. Un- 
doubtedly the courts will be quite liberal 
in their construction of this phrase. 


The medical payments clause is subject 
to certain exclusions found in the standard 


policy: the public or livery conveyance 
exclusion; the other than domestic em- 
ployment exclusion; and the workman’s 
compensation exclusion. The only case 
found involving any of these is McDaniel v. 
Glens Falls Indemnity Company.” Here the 
insured agreed to carry passengers with 
her on a trip from California to Texas for 
a sum of 30 dollars. The court held 
that she was not within the provisions of 
the public or livery conveyance exclusion. 
The fact that the case arose under the 
medical payments clause did not warrant 
distinguishing it from any other case in- 
volving the same exclusion, and it may 
be assumed that in any case involving any 
of the exclusions the same would hold true. 


There are still some questions under the 
medical payments clause that remain to be 
answered authoritatively by the courts.” Is 
the medical payment in addition to or is it 
a substitute for payments under the first 
aid clause in the same policy? Does the 
insurer have any right to be subrogated 
to the rights of the injured party in the 
event that the injury was caused by the 
negligence of another party? May there be 
double collection by the injured party when 
there is casualty insurance? 


Even though one of the purposes of the 
medical payments clause was to avoid a 
certain amount of litigation, it is rather 
surprising that there are so few cases. It 
is possible that in many instances indi- 
viduals have simply not been aware of the 
coverage in their own policies; or if they 
were aware of its presence, did not under- 
stand the full scope of its coverage. In 
addition to that, of course, the insurance 
companies themselves have followed a very 
liberal policy in handling these matters and 
making settlements. It is also possible that 
until relatively recent years many policies 
outstanding simply did not include the 
coverage. This last explanation is quite 
feasible in light of the fact that not one of 
the reported cases arose before 1948. It is 
quite possible that with an increasing number 
of medical-payments clauses in operation, 
with increased knowledge of its scope and 
presence on the part of insured drivers 
and with the increase in the cost of medical 
service, more and more cases will appear 
construing the clause. 


<r nmneiiaem pee cna aa at i 


® 38 Automobile Cases 98 (Md., 1952). 

%Gasul v. Michigan Mutual Liability Com- 
pany, 38 Automobile Cases 564 (IIl., 1952). 

“Thuney v. Inter-Insurance Exchange of the 
Chicago Motor Club, Case No. 17815, Circuit 
Court of Champaign County, Illinois, cited in 
Sec. 4896, pocket supplement. 
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32229 Automobile Cases 177 (Ill., 1948). 

133 Most of these questions are posited and 
briefly discussed in Kluwin, ‘‘Medical Payments 
Endorsement of Casualty Policies,’’ 30 Marquette 
Law Review 98 (1946). 





NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


No Warning on Label 
—Manufacturer Liable 


To put out for public consumption a prod- 
uct of such a dangerous nature without 
notice of its unsafe condition, the Third 
Circuit holds to be approaching wanton 
and reckless misconduct. 


The defendant manufactures a mixture 
for cleaning clogged drains. The plaintiff 
was a plumber. While in the course of 
using the defendant’s product, there was an 
explosion in which corrosive material was 
blown out of the pipe upon which the plain- 
tiff was working and into his face, De- 
fendant’s product was composed of sodium 
hydroxide, powdered aluminum and an uni- 
dentified, supposedly inert, nitrate. This 
mixture when added to water, produced 
great heat, forming sodium alumite and free 
hydrogen. The quantity of this product 
purchased by the plaintiff deviated from the 
normal formula in that it contained more 
aluminum than ordinarily used. There was 
testimony to the effect that this would in- 
crease the vigor of the chemical reaction. 
The label the defendant placed on the car- 
tons of this product contained no warning 
of the product’s dangerous nature. The 
plaintiff suffered gravely severe injuries. 
The testimony showed that the plaintiff will 
suffer from these injuries the rest of his life 
and they will very greatly impair his earning 
capacity. The jury found for the plaintiff. 

In resolving the issue the court stated: 
“To put out for public use so dangerous a 
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product without notice of its nature, amount- 
ed almost, if not wholly, to wanton and reck- 
less misconduct.” Although there was some 
conflict in the testimony, as to the precise 
cause of the accident, the evidence was suf- 
ficient to take the case to the jury. 


There was the procedural question of the 
trial judge charging the jury wrongly on the 
subject of the “capital fund” theory of the 
measure of damages, but the court ruled 
that at the worst this charge was ambiguous 
and not erroneous. Under the federal rules 
(Fed. R. Civ. P. 51) the complaint as to 
the charge should have been given at the 
time the judge gave it to the jury so as to 
allow an opportunity to the judge to clarify 
his language. As the defendant took no 
exception to the charge at the time, his ob- 
jection at this time was not allowed. The 
judgment for the plaintiff was affirmed.— 
Kieffer v. Blue Seal Chemical Company. Unit- 
ed States Court of Appeals for the Third 
Circuit. May 13, 1952. 20 NEGLIGENCE 
Cases 614. 


Inherently Dangerous Activity 
Shifts Liability 


The Arkansas court holds although the 
plaintiff’s cows were poisoned by the plant 
spray used by an independent contractor 
hired by the defendant, the defendant was 
liable because this activity was inherently 
dangerous. 


The telephone company here involved had 
constructed its lines on the plaintiff's land 
in the pasture where three of plaintiff's 
cows were grazing. An independent con- 
tractor was hired by the company to spray 
the vegetation growing under its lines. The 
company paid for the spray solution which 
was clearly labeled as being poisonous. 
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There was evidence that the company and 
the contractor knew that they were spray- 
ing into a pasture where cows were grazing. 
Three of plaintiff’s cows sickened and died. 
There was a good deal of evidence, both by 
the plaintiff and a veterinarian, that the 
cause of the cows’ death was the eating of 
poisoned vegetation, The telephone com- 
pany argued that it was not responsible for 
the acts of the independent contractor it had 
hired and was, therefore, not liable. 


The court, in resolving the issue, quoted 
from the recent Arkansas case of McKennon 
v. Jones, 20 NEGLIGENCE CASES 287, where 
the poisoning of bees in a similar manner 
was involved. It was said there: “While 
it is true that as a general rule, the employer 
would not be liable for the negligence of 
an independent contractor, there are except- 
tions to this rule. One exception is that 
where the work to be performed is inher- 
ently dangerous, as here, the employer will 
not be permitted to escape liability for negli- 
gent injury to the property of another, by 
an employee, to whom the employer has 
delegated, or contracted, the performance of 
the work.” 


Drawing an analogy between the instant 
case and the one quoted, the court reasoned 
that here the telephone company had a job 
to do which in its very nature was neces- 
sarily and inherently dangerous to livestock. 
The company, it was ruled, cannot be al- 
lowed to escape liability in the work’s per- 
formance by delegating it to another to 
whom it has contracted such work. Both 
the company and the independent contractor 
were held to be liable-—Southwestern Bell 
Telephone Company v. Smith. Arkansas Su- 
preme Court. March 17, 1952. 20 Nectt- 
GENCE Cases 659, 


Reasonable Care Demands 
Safe Condition of Wheel Chair 


The plaintiff could reasonably expect that 
the defendant hospital would maintain its 
wheel chairs in a safe condition, decides 
the New York court. 


The plaintiff broke her right femur in an 
accident and became a patient in the de- 
fendant hospital. Surgery was necessary 
for treatment of the injury, and a silver pin 
Was inserted to connect the break. This was 
followed by a period of convalescence after 
which the plaintiff was allowed to move 
about the hospital on crutches. She was 
also allowed to sit in a wheel chair. This 
chair, which was supplied by the defendant, 
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had attached to it two separately operated 
leg rests which, when not in use, hung down 
on either side of the chair front, When 
these leg rests were in use they could be 
raised to a horizontal position at the level 
of the chair and thus afford support for the 
occupant’s leg. The leg rest was held in 
place by a ratchet-locking device on the under 
side. The defendant’s medical director testi- 
fied that this locking device had a safety 
measure to it. The safety measure was that 
if undue pressure was placed on the leg rest, 
it would collapse. This was to prevent the 
wheel chair from tipping forward in the 
event that a patient should place pressure on 
the rest. 


According to plaintiff's uncontradicted 
testimony she raised herself slightly by 
pressing down on the arms of the chair and 
by exerting slight pressure on her left foot 
in an effort to change the position of her 
body in the chair. As she did so, the right leg 
rest went down tipping the chair forward 
slightly and causing her right foot to strike 
the floor in such a manner as to break 
afresh her injury and dislodge the silver pin 
from its position. Although plaintiff’s hus- 
band made a cursory examination of the 
chair, there was no evidence that he knew 
that that particular wheel chair was to 
be used by his wife. The plaintiff recovered 
in the trial court for the injuries thus sus- 
tained and for her resulting disability. When 
this judgment was reversed and the com- 
plaint was dismissed by the appellate di- 
vision, plaintiff brought this appeal. 


The court was convinced that the defend- 
ant owed the plaintiff a duty to maintain its 
equipment in such a condition that it would 
be safe for the patients to use. It held that 
as a patient the plaintiff could rightfully ex- 
pect from the defendant the exercise of 
reasonable care in the selection and mainte- 
nance of equipment and facilities furnished 
for her use, “That standard of reason- 
able care in the performance of an admin- 
istrative act required of the defendant that 
the wheel chair provided for plaintiff’s use 
would be in a safe condition—as to structure 
and maintenance—for the use to which it 
was put in the care of the plaintiff.” 


There was sufficient evidence that the 
proximate cause of plaintiff’s injuries was 
the failure by the defendant to properly per- 
form its duty of selection and maintenance 
of proper equipment so that a new trial 
was granted.—Holtfoth v. Rochester General 
Hospital. New York Court of Appeals. 
April 17, 1952. 20 NeGLicENcE Cases 638. 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Unambiguous Wording of Policy Not 
Subject of Liberal Construction 


Where a policy provision clearly states 
that the assured must be standing or 
walking on the highway when injured, 
the West Virginia court holds that re- 
covery could not be allowed where the 
assureds were sitting when struck. 


The testimony of the sole witness was 
to the effect that the assureds were sitting 
on their motorcycle with one foot of the 
driver touching the ground. Could this 
position be contrued as “standing” so as 
to bring the deceased assureds within the 
provision affording payment if death follows 
injuries sustained by being “struck or 
knocked down or run over, while walking 
or standing on a public highway, by any 
moving vehicle?” 

This was the controversy the court found 
itself confronted with in this instance. The 
only eyewitness to this accident testified that 
he had been driving 90 to 100 feet behind 
the two deceased assureds when he saw a 
truck coming over a hill at them. This 
truck was swerving from one side of the 
highway to the other. To avoid being struck, 
the witness pulled into a convenient drive- 
way and saw that the assureds had pulled 
to the side of the road. Under cross-examina- 
tion on this point, the witness stated that 
he could not be sure that the assureds’ 
motorcycle had come to a stop. All that 
he could be positive about was that one of 
the boys on the cycle had his foot on the 
ground at the time the truck hit the road 
bank and turned over on the two assureds, 
killing them. The evidence did not establish 
which of the named assureds was occupying 
which seat of the motorcycle. 


The court ruled that from this evidence, 
and placing the ordinary construction on the 
words, even though one of the assureds had 
one foot on the ground he could not be 
said to be walking or standing on the high- 
way but rather he was sitting on his motor- 
cycle. Even if it could be fairly inferred 
from the evidence that the person sitting 
on the front seat (the one who had his foot 
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on the ground) was standing, the evidence 
fails to identify him as one or the other of 
the assureds. Thus, without proof of either 
rider’s identity, there could not be any re- 
covery under either of the policies. 


To the contention of plaintiffs (the bene- 
ficiaries of the assureds) that the court 
should construe the policy liberally in favor 
of the assuered and strictly against the in- 
surer, the court replied that this principle, 
however firmly established and salutary it 
might be, only applies when the language of 
the policy is equivocal and ambiguous. It 
quoted with approval what was said in North 
American Accident Insurance Company v, 
White, 258 Ky. 513, 80 S. W. (2d) 577: “The 
parties to the insurance contract had the 
right and power to contract for what acci- 
dents and risks the insurer was, and for 
what accidents and risks it was not, liable 
and the court under the guise of construction 
may not make a new or different contract 
for them.” Judgment was rendered in favor 
of the insurance company—Eva Davis v. 
Combined Insurance Company of America. 
West Virginia Supreme Court of Appeals. 
May 27, 1952. 15 Lire Cases 464. 


Fatality Resulting from Disease 
Bars Double Indemnity 


District of Columbia court rules that no 
recovery can be allowed where the death 
is a result of a disease which was suffi- 
cient in itself to have caused the death, and 
the accidental injury is such that it was 
nonfatal. 


Plaintiff was the beneficiary of the de- 
ceased assured of the defendant insurance 
company. The assured died as a result of 
congestive heart failure and cardio-vascular 
disease. This pre-existing condition was 
aggravated by a blow on the face which 
assured received during a fight with his son- 
in-law. The contusion was not of itself 
enough to have caused assured’s death, 
but the heart condition was. Defendant 
paid plaintiff the face amount of the policy 
but refused to pay under the policy’s double 
indemnity provision. 


This provision provided that if the death 
of the assured occurred, “as a result, di- 
rectly and independently of all other causes, 
of bodily injuries effected solely through 
external, violent and accidental means the 
Company will pay, [double indemnity] sub- 
ject . . . to the conditions and exceptions 
specified. .’ The conditions and ex- 
exceptions enumerated in the policy were 
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that “no such benefit shall be payable if 
such death results ... directly or indirectly 
from bodily or mental infirmity or disease 
in any form.” ° 


In its deliberation the court indicated that 
it meant to give effect to the plain terms of 
the insurance contract between the parties. 
In line with this indication, the court said 
that when a fatality is found to have resulted 
from a disease which was sufficient in itself 
to have caused the death, there can be no 
recovery even though the disease was ag- 
gravated by an accidental injury which 
would not of itself have been fatal. This 
view is supported by a number of cases, 
among them Railway Mail Association v. 
Stauffer, 80 U. S. App. D. C. 278, 152 F. 
(2d) 146. 


In conclusion the court dismissed the plain- 
tiff’s argument that if such a policy were to 
be read literally, a beneficiary could never re- 
cover under a double indemnity provision with 
the observation that it was a question for the 
jury as to whether the assured’s death resulted 
from an accident alone, or not. The jury 
would be the final arbitrator whenever the evi- 
dence was in conflict as to whether the death 
could have resulted from the accidental injury 
alone or from a pre-existing disease. The 
judgment for the plaintiff was reversed.—Pru- 
dential Insurance Company. of America v. 
McKeever. Municipal Court of Appeals for 
the District of Columbia. May 19, 1952. 15 
Lire Cases 445. 


Injury to Doctor’s Hand 
Amounts to Total Disability 


Since the doctor here involved was unable 
to do the substantial and material acts of 


his profession he was considered totally 
disabled. 


Plaintiff, an obstetrician, was the assured 
under three health and accident policies is- 
sued by the defendant insurance companies. 
Part E of each policy reads: “If such in- 
juries, . . . shall wholly and continuously 
disable the Insured for one day or more, 
the Company will pay a monthly indemnity 
at the rate of the Regular Monthly Benefit 
so long as the Insured lives and suffers said 
total loss of time.” 


The assured sustained an injury to his 
tight arm which caused a loss of grasping 
power in the right hand, a loss of the ability 
to rotate the right hand and excruciating 
pain in that member. The evidence disclosed 
that plaintiff was so physically handicapped 
that he would have been unable to per- 
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form the most important part of his profession 
as an obstetrician, that is, he would have been 
unable to deliver babies. He had to engage 
an assistant in order to carry on what he could 
of his former practice. Evidence was sub- 
mitted which showed that while plaintiff’s net 
income after the injury was still substantial, 
it was nonetheless reduced. Two special ques- 
tions were submitted to the jury for their 
deliberation. The first of these was: “Was 
... [plaintiff] wholly and continuously dis- 
abled and did he suffer total loss of time 

. .2” The second was “If your answer to... 
[the first question] is in the affirmative, then 
how long was the plaintiff wholly and con- 
tinuously disabled and suffered total loss 
of time?” To these questions the jury 
answered “yes” to the first and “to the 
present time” to the second. 


The court called attention to the differ- 
entiation of health and accident policies into 
general classes: (1) the “general disability” 
policy, which insures against disability of 
the assured to engage in any occupation for 
which he is suited and (2) the “occupational 
disability” policy, which insures against 
disability to engage in the assured’s specific 
usual occupation. It went on to say that the 
terms of the policies here are not so clear 
that they may be applied without judicial 
construction and interpretation of their mean- 
ing. This was so because the policies fail to 
state whether “loss of time,” which the court 
construed to mean loss of earnings, must be 
incurred in assured’s specific occupation or in 
some other occupation. This, the court held, 
was silence or a void in defining the cover- 
age. To what does “loss of time” refer? 
A layman reading the policy would naturally 
conclude that “loss of time,” with nothing 
more said, means loss of business time in 
the occupation of the assured. It was the 
opinion of the court that the provisions 
here under consideration were clearly am- 
biguous and should not be construed re- 
strictively. Thus, this was ruled to be the 
sort of case where the well-settled rule of 
construction against the insurer should be 
applied. 


Following this line of reasoning, the court 
continued with the rule that total disability 
in an occupation is to be measured by the 
absence of individual earning capacity rather 
than by the absence of income. In the light 
of the evidence, the issue of total disability 
was a question of fact for the jury. Judg- 
ment for the assured was affirmed.—Weum 
v. Mutual Benefit Health and Accident As- 
sociation of Omaha. Minnesota Supreme 
Court. May 29, 1952. 15 Lire Cases 410. 
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Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Company Bound by Oral 
Contract of Former Agent 


Because the insurance company did not 
inform its policyholders that it had term- 
inated this agency, states the Michigan 
court, it is bound by his oral renewal 
contract. 


Plaintiff brought this suit for recovery 
of damages resulting from fire based on 
an oral contract to renew a policy he had 
with defendant. 


The policy in question expired after a 
three-year term on August 22. Plaintiff 
on July 20, requested that the agent who 
had written this, and the previous policy, 
for him with the defendant, renew his in- 
surance for another three years. The agent 
agreed to do this. The plaintiff had no 
notice from the defendant company that it 
had in point of fact canceled the agent’s 
authority the previous April. Further, the 
plaintiff had no knowledge that would lead 
him to believe that the agency had been 
terminated. The agency wrote plaintiff a 
letter after it had agreed to renew orally to 
say that it would be impossible for it to 
renew with defendant as it was no longer 
its agent. Plaintiff never received this 
letter. On August 28 plaintiff suffered a 
fire loss and on October 26 submitted his 
proof of loss to the defendant. The de- 
fendant refused payment whereupon plain- 
tiff brought this suit. 


To prove its ruling that an insurance 
policy may be renewed by parol, the court 
relied on Massachusetts Bonding & Insurance 
Company v. R. E. Parsons Electric Company, 
61 F. (2d) 264. It went on to say: “ ‘In the 
absence of charter or statutory provisions 
prohibiting them, oral contracts of renewal, 
as well as oral agreements to renew, are 
held valid. It has even been held that an 
insurance company may contract by parol 
for the renewal of a policy, although it 
is stipulated on the face of the policy that 
this shall not be done. An oral extension 
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of the insurance so as to include additional 
parties or risks has also been held valid’.” 

The court disposed of the defendant's 
contention that this oral contract was void 
as being within the statute of frauds be- 
cause, although it was for a period of three 
years, still it is possible that it may be 
performed within one year by the happen- 
ing of the contingency insured against. The 
judgment for the plaintiff was affirmed— 
Scheiderer v. National Union Fire Insurance 
Company of Pittsburgh, Pennsylvania. Michi- 
gan Supreme Court. June 2, 1952. 7 Fire 
AND Casuacty Cases 894, 


Subrogation Denied 
on Mortgagor’s Assumption 


The Missouri court rules that because the 
mortgagor assumed he was covered by 
the policies and didn’t understand that 
payment to the trustee might be recov- 
ered from him, the companies’ right to 
subrogation was denied. 


By a bill in equity, seven insurance com- 
panies sought a declaratory judgment and 
the reformation of the policies issued to 
defendant. The owner of the property that 
was insured and destroyed by fire sought 
to obtain, through a real estate broker, a 
new mortgage loan and new insurance be- 
cause the holder of a previous mortgage 
was threatening to foreclose. There had 
been a small fire at the place. The realty 
broker was able to secure a new loan but 
ran into difficulty with regard to the new 
insurance. He asked one insurance agent 
to place the policies but was told that that 
would not be possible with the companies 
the agent represented. This first agent con- 
tacted another agent but was again in- 
formed that the companies represented by 
this second agent declined to write the 
policies, giving as their reason the can- 
cellation of the earlier policies securing the 
previous mortgage. A third insurance agent 
gave the real estate broker the same answer. 
Subsequently, the second agent informed 
the first insurance agent that his companies 
would write the necessary policies if the 
policies were written as “single interest” 
insurance in the name of the trustee in the 
deed of trust. He did not suggest to the 
first agent that this would restrict the in- 
surance coverage as to the interests to be 
protected, in the sense that the insurers 
would retain a right of subrogation against 
the mortgagor. The policies were so writ- 
ten. However, the mortgagor understood 
the insurance would run to the trustee, but 
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was not told the insurance companies 
claimed the right to sue him as subrogee 
if there was a loss under the policies. He 
thought the insurance would cover his in- 
terest in the property. He paid the pre- 
miums and he also paid the real estate broker a 
commission for getting the new loan. This 
broker told him that he was covered by 
the policies. 

The insurance companies contended that 
their fire policies were intended to secure 
only the interest of the mortgagee and the 
interest secured by the deed of trust there- 
on. The policies imposed no liabilities on 
the companies as underwriters in favor of 
the mortgagor, despite the fact that he paid 
the premiums on the policies. The provi- 
sion in each policy making the insurance 
run to the “Trustee, as his interest may 
appear” did not express any liability on the 
part of the companies to the mortgagor. 
The last contention of the companies was 
that they were entitled to be subrogated 
to the rights of the mortgagee as against 
the mortgagor to the extent of their losses. 


The court was of the opinion that the 
companies had failed to make out their case 
because the mortgagor wanted to be, and 
thought he was, protecting his interests 
by these insurance policies and because he 
was not told (he never saw the policies) 
that the companies claimed the right to 
pay the insurance money to the trustee and 
then by subrogation recover it from him, 
notwithstanding the fact that he had paid 
the premiums. The court stated in its opinion: 
“For these reasons we think appellants 
[the companies] have failed to make a 
case under the decisions cited in their brief 
holding that if a written instrument fails 
to express the mutual intention the parties 
had in making the contract equity will 
grant relief. They do so hold where the 
mutuality is clearly shown. But where it 
is not, the contrary is true, for the evidence 
must be clear, cogent and convincing.”— 
City of New York Insurance Company v. 
Stephens. Missouri Supreme Court. April 
17, 1952. 7 Fire AND CAsSuALTy CASES 888. 


Insurer Liable for 
Water “Explosion” 
The bursting of a fire-hydrant pipe at its 
sub-surface elbow was held by the Fifth 
Circuit to be an explosion within the 
provisions of the extended coverage en- 
dorsement. 
The plaintiff bank instituted suit to re- 
cover damages under the extended coverage 
endorsement, which covered explosion, to 
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its standard fire policy. For an added pre- 
mium, the defendant company endorsed the 
plaintiff's policy to cover explosions but 
excluded explosions that originated within 
steam boilers or any apparatus pertaining 
thereto. 


The case rested on the following facts: 
A street cleaner opened a fire hydrant and, 
after flooding the streets, started to close 
it. As he was turning the hydrant key in 
the closing direction, the hold-down device 
at the top of the hydrant leaped into the 
air and fell free of the hydrant. Water 
ceased to come from the nozzle of the 
hydrant and noises in the nature of a thud 
were heard to come from underground. 
While no water issued from the top of the 
hydrant, it continued to flow at the break 
underground, seriously damaging the con- 
crete floor of the bank’s basement. The 
underground rupture of the hydrant was 
caused by a water-hammer, which is an 
instantaneous build-up of pressure by the 
sudden stoppage of the flow of water. The 
jury returned a verdict for the plaintiff 
bank. 


The court was convinced that the bursting 
of this water pipe was an explosion within 
the meaning of the extended coverage en- 
dorsement, as determined from the lan- 
guage of the policy, the ordinary uses of 
the word (explosion), the common experi- 
ence of men and their general notions in 
matters of this sort. To the argument of 
the defendant that the only similarity be- 
tween a water-hammer and an explosion 
is that they both make a noise, the court 
added: “There is another similarity, we 
think, which is that in both instances the 
bursting is caused by excessive pressure, 
and the pressure is caused by pent-up 
energy.” It went on to say: “Whether 
the energy was generated by molecular 
changes, breaking down of the atom, chem- 
ical reaction, or the movement of water, is 
immaterial so far as this insurance cover- 
age is concerned, provided only that it did 
not originate within the exclusionary clause 
of the extended coverage provision of the 
policy.” The question of proximate cause in 
this case was held for the jury. The court 
therefore found no reversible error in the 
record and the judgment was affirmed.— 
Commercial Union Fire Insurance Company 
of New York v. Bank of Georgia. United 
States Court of Appeals for the Fifth Cir- 
cuit. June 18, 1952. 7 Fire AND CASUALTY 
Cases 904. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Refusal to Defend 
Not Evidence of Bad Faith 


The Fifth Circuit Court could not find 
any evidence of negligence, fraud or bad 
faith on the insurer’s part in its refusal 
to investigate or defend the claim against 
one whose policy was canceled prior to 
the accident. 


A young lady carried an auto liability 
policy, which was written in Mississippi, 
with the insurance company in the present 
case. She later moved to North Dakota 
but continued to carry her insurance through 
the Mississippi agency. On August 17 she 
was involved in an auto collision in which 
her mother, who was a passenger in her 
vehicle, was seriously injured. This woman 
gave prompt notice to the insurer but the 
company refused to investigate or defend 
or settle any claim that might be made be- 
cause it contended that the policy had been 
canceled on July 14 for nonpayment of the 
premium. The notice of the cancellation 
was mailed to her Mississippi address al- 
though she was in North Dakota at the 
time. She never received the notice. 


The mother filed suit against her daughter, 
alleging negligence on the part of the 
driver. Process was served on the daughter 
but she, after advising the company of the 
suit, went back to North Dakota. The 
company refused to defend the suit and 
returned the summons to the assured with 
notice maintaining their position that the 
policy had been canceled before the acci- 
dent. The mother was awarded a judment 
in the state court for $16,200. She then filed 
against the insurance company in the fed- 
eral court and was given judgment for the 
policy limit, $5,000 and $500 medical ex- 
penses. The assured then filed this present 
suit alleging damages of $11,200 due to the 
negligence, fraud and bad faith of the com- 
pany in failing to investigate and defend 
in accordance with the terms of the policy. 
The lower court ordered that this sum, 
which the jury by its verdict awarded to 


574 


the assured, be applied in satisfaction of the 
judgment of the mother against the assured. 


The court could not find in the record 
any evidence of negligence, fraud or bad 
faith in the action of the company. It went 
on to say that one may commit a tort in 
negligently performing a contract or while 
pretending to perform it, but in this case 
the company did neither. It was the court’s 
opinion that “If it [the company] had 
undertaken the defense or investigation, 
and had done it negligently, it would have 
been liable for all damages directly and 
proximately caused by its negligence; but 
it promptly and positively refused to have 
anything to do with the matter; and the 
insured is not shown to have suffered any 
damages that were fairly within the con- 
templation of the parties at the time the 
policy was issued, as likely to flow from a 
breach of the insurer’s contract to investi- 
gate and defend.” 


The evidence showed a total failure of 
the assured to defend the suit brought 
against her by her mother or to attempt to 
reduce her damages in any particular, after 
knowing positively that the insurer ab- 
solutely refused to assume any responsi- 
bility in connection with the matter. This 
situation led the court to reverse the judg- 
ment for the assured with directions to the 
district court to enter judgment for the 
insurance company.—Fidelity & Casualty 
Company of New York v. Gault. United 
States Court of Appeals for the Fifth Cir- 
cuit. April 29, 1952. 38 AuToMoBILE CASES 
853. 


New Mexico Guest Statute Requires 
More Than Mere Negligence 


In order for the guest to recover, he must 
prove that the host-driver’s conduct ap- 
proaches willful or wanton misconduct. 


This was an action brought under the 
New Mexico guest statute by plaintiff, who 
incurred injuries while riding as a guest in 
the car driven by the defendant. There has 
been only one other case decided under the 
New Mexico guest statute, and as the facts 
were not comparable to those in the instant 
case, the court declared that case not con- 
trolling. 


Briefly, the facts of this case were: The 
plaintiff and defendant were fellow em- 
ployees and friends. They had known each 
other for about ten months and had on 
occasion driven each other in their respec- 
tive autos. On the day of the accident 
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they had gone to a picnic and, as an after- 
math, had decided to go on a trip. Although 
both had drunk beer at the picnic, there 
was testimony that defendant was not in- 
toxicated. The evidencé disclosed that the 
accident took place when defendant drove 
the car into the rear of a vehicle that was 
parked on the highway without lights. The 
owner of this parked car was made a third- 
party defendant and recovered from the 
defendant in the lower court. There was 
evidence that defendant was driving at a 
speed somewhere between 60 and 70 miles 
per hour at the time of the collision. 
Judgment was had for the plaintiff and the 
defendant appealed. 


One of the better statements of the law as 
quoted by the court is contained in Gill v. 
Hayes, 9 AUTOMOBILE CAsEs 427, 188 Okla. 
434, 108 Pac. (2d) 117. It was said there: 
“Nearly all the courts passing upon this identi- 
cal statute have held... that in order to create 
liability, the acts of the operator causing 
the accident must be something beyond 
mere negligence; and something approach- 
ing willful or wanton misconduct. 


“The question presented is whether there 
was any evidence which, together with all 
inferences that might reasonably be drawn 
therefrom, reasonably tended to prove that 
the accident was intentional on the part 
of the defendant or was caused by his heed- 
lessness or his reckless disregard of the 
rights of others, and particularly the rights 
of the plaintiff.” 


The court held that there was no evi- 
dence which would bring the defendant’s 
actions within the above-stated rule. The 
evidence may have established negligence on 
the part of the defendant, which would not be 
sufficient to establish liability—Smith v. 
Meadows. New Mexico Supreme Court. 
April 7, 1952. 38 AuTomosILe CAsEs 828. 


Unsolicited Renewal Policy 
Merely an Offer 


It was the conclusion of the federal court 
that no contract of renewal was created 
unless acceptance by the assured could be 
proved. 


The defendant bought an automobile 
from a person who had an auto liability 
Policy with plaintiff. As part of this trans- 
action, the policy was endorsed to cover 
the defendant. A month prior to the ex- 
Piration of this policy the plaintiff for- 
warded to the defendant a renewal policy. 


Automobile 


The defendant admitted that he had not 
requested the renewal policy, that at the 
time he received it he did not intend to 
accept it, that he did not intend to be 
insured with the plaintiff and that he did 
not intend to pay the premium. Defendant 
had, in point of fact, asked his broker to 
place his insurance with a different insurer 
and this other policy was obtained for him. 
The policy that plaintiff had endorsed to 
cover defendant expired on January 10, The 
policy with the other insurer began on 
January 10. The defendant was involved 
in an auto accident on January 15. On 
February 5 plaintiff advised defendant that 
it wished to cancel their policy, said cancel- 
lation to be effective on February 13. On 
February 9 defendant mailed plaintiff the 
partial premium demanded in the cancel- 
lation notice. Defendant also mailed to 
plaintiff written notice of the accident. 
From these facts it was the contention of 
defendant that despite his actual intention 
not to enter into a contract of insurance 
with plaintiff at the time of the delivery 
of its renewal policy, nevertheless, the is- 
suance and delivery of the policy constituted 
a contract, notwithstanding the nonpay- 
ment of the premium. 


The court declared that the cases cited 
by defendant would not sustain his con- 
tention but, rather, stand for the proposi- 
tion that payment of premium may, through 
waiver, be made a matter of performance 
rather than a condition of the contract. 
It went on to say: “The contract must 
come into being by way of offer and ac- 
ceptance. Normally, in insurance cases, 
the offer is made by application and the ac- 
ceptance is manifested by a delivery of the 
policy by the insurer. But delivery by 
the insurer does not necessarily constitute 
the acceptance; it may constitute the offer, 
and a contract does not arise until that 
offer is accepted. The unsolicited delivery 
of a renewal policy a month prior to the 
expiration of the original policy, as here, 
is not an acceptance but an offer; and no 
contract of renewal is created unless ac- 
ceptance by the insured is expressly made 
or necessarily inferred.” 


It was the conclusion of the court that 
there was no policy of the plaintiff in 
force covering defendant on January 15 
and the plaintiff was given judgment de- 
claring the absence of any liability on its 
part to the defendant.—Continental Casualty 
Company v. Rosenzweig. United States Dis- 
trict Court, Southern District of New York. 
May 22, 1952. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports.on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
. The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues, Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$6 a year. Sample copy on request. 
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